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f "composite material candy bar" is not sufficient for a prima facie case of rejection under 35 USC 
i 132(a), and is moot. Applicant's original claims 6, 19*23 recite: • wherein said support comprises a 
composite material." tXrawuigs, the terms ''composite support 62, 62 A... Milky Way Bar, S flickers 
Bar, etc./ "composite candy bar*" throughout the specification, and l*TO date stamped 
\ disclosure documents 1994, 1996, 1999 showing and testing of composite material candy bars, is 
/ direct and factual evidence of a support comprising B a composite material.'* Examiner has failed to 
satisfy its burden to articulate a prima facte case. Without adequate evidence of the basis of this 
rejection, the burden to rebut this rejection with evidence and/or argument has not yet shifted to 
Applicant. Applicant has evidence in the original claims and in the specification. Examiner does 
^pot show sufficient evidence to the contrary. 

'N-IL Reading the specification shows a "composite material candy hart" 
[0195] A list of some suitable supports, are as follows: 

[019$] composite candy bar with caramel, whipped chocolate nougat which is dipped in 
✓ chocolate 

| f0197l composite candy bar with an elongated cookie stick, with caramel on top of the 
cars me/, which is then dipped in chooolate 

^019 31 composite candy bar with chocolate, nuts and nougat inside 

(See MPEP section 2i64. , 'Furthermore 1 when the subject matter is not in the specification 
portion of the application as filed but is in the claims, the limitation in and of rtseff may 
enable one sKillad in the art to make and use the claim containing the limitation. When 
claimed subject matter is only presented in the claims and not in the specification 
portion of the application, the specification should be ob/ecfetf to for tacking the 
requisite support for the claimed subject matter using Form Paragraph 7.44. See MPEP 
§ 2163.06. This is an objection to the specification only and enablement issues should 
be treated separately." 2163.06: "The claims as filed in the original specification are 
part of the disclosure and therefore, rf an application as originally filed contains a claim 
disclosing material not disclosed in the remainder of the specificati on the applicant 
\ may amend the specification to include the claimed ^t/bjecf matter " 

Examiner thus admits that the terms "composite support 62," and "composite support 62 A... ° is 
interchangeable; or one in the same; for the term "composite material support 62, 62A — * or 
otherwise would have asked for a correction of the specification in the first office action in view 
of origin a] claims 6, 19-23, and all the recitations of composite support 62 and "composite candy 
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/ bar comprising the ingredients of caramel, whipped nougat," etc. See: [01 95, 01 96 y 0199] 

above, i.e. material not components, and replete with descriptions of composite support Snickers 
I Bar, Milky Way Bar, Baby Ruth Bar throughout the specification, as above. Thgsg cam fly to** are 
\ known to on^skflled in the art, and notably to an examiner in the igouk^lJleld^lO-CQmpris^a 
"composite material. w MPEP section 2164 redtes: When claimed subject matter is only 
presented in the claims and not in the specification portion of the application, Jhe 
specification should be objected to for lacking the requisite support tor the claimed 
jy g . ^ subject matter using Form Paragraph 7.44 . ' Examiner had NOT otje cted tothe^ 

^ ^specificatio n, and thus concurred, (see also 2111 Claim Interpretation i.e. consistent with the 

specification) The evidence is overwhelming that Examinees) were well aware that applicant was 
claiming a composite material. Examiners did cot object to name brand composite candy bars 
found in a grocery store in the specification. Examiner did not object to the specification m view 
of all claims that recited "a composite support" in the independent claims and only added 
components in the dependent claims, such as w a composite support. ..Jurther inchidhrg a mess 
i guard, a drip guard, a lollipop? Having all claims written as such, examiner had failed to fulfill 
"I its burden to identify the Support of the application, and having made no requirement for applicant 
'to change the wording of the specification "composite support 62, 62A.. thus understood the 
1 meaning of composite support to mean composite material support, such as Milky Way, Snickers^ 
:c. Examiner is required to have come to understand the claims before the first office action. 
■>MPEP Examination 



/ The term "bar*' is a single component. As known to one skilled in the art, a "composite candy bar" 
is a composite material. As above, Examiner's argument claiming *new matter is moot. Without 
adequate evidence of the basis of this rejection, the burden to rebut this rejection with evidence 
I and/or argument has not yet shifted to Applicant. Examiner does not have sufficient evidence to 
— ^ ^ the contrary. 

i 

r 

\ Applicant therefore respectfully requests reconsideration and allowance of the amendments to the 
(^specification. 



PAffillM'KWATIMfiOWfcSW • DURATION piliiHS)OT 
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/material which is not supported by the original disclosure is as follows: the addition of 
"composite material" in paragraphs [0043], [0044J, [0164] and [0166], which was not 
disclosed in the specification as originally filed and has also been added to claims. The 
/ term "a composite material" as disclosed in the amendment would introduce new matter 
I and change the description from "a candy bar " to "a composite material candy bar" in 
/ paragraph {0164], which is not the same as a generic term "candy bar as originally 
I described. Therefore, the amendments to the specification introduce new matter and 
^ \^ the applicant is required to cancel the new matter in the reply to this Office Ac t i on. 

Amendment to paragraph [0197], correcting a typographical error and replacing 
"caramel on top of the caramel" with "caramel on top of the cookie coram e!" does not 
introduce any new matter and would be entered if submitted separately. 

Applicant's comment about cancelling the request to amend paragraph [0172] of the., , , 
specification, is unclear as the applicant has not provided details of the original request 
. • . to amend paragraph [0172] and any details as to whether the amendment was entered 

or not. Further , the record indicates applicant has request to amend paragraph [01 71]. . 
but not paragraph [0172]. Applicant is requested to furnish more details about the date 
of submission, page number, paragraph etc., of the original request to amend 
paragraph [0172] for consideration. 

Claim Rejections - 35 USC § 112 (First paragraph) 

The following is a quotation of the first paragraph of 35 U.S.C 112: 

The specification shall contain a written description of the invention and I ol P£J£ j£ 
makina and usinq it, in such full, clear, concise, and exact terms as to enable any person sMted in the art 
!o whT^rSns. or with which it is most nearly connected, to make and use the same and shall set 
forth the best mode contemplated by the inventor of carrying out he invention. 

Claims (all pending) are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the enablement requirement. The claim(s) contains subject matter which 
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was not described in the specification in such a way as to enable one skilled in the art to 
which it pertains, or with which it is most nearly connected, to make and/or use the 
invention. In the instant case the term "composite material" as added to the claims 
introduces new matter as the term is not disclosed in the original disclosure and the 
introduction of the term "composite material" changes the description of "a candy bar " 
to a s composite material candy bar", which is not the same as a generic term "candy 
bar as originally described. Other similar changes have been made throughout the 
claims, which are not supported by the original disclosure. Therefore, the amendments 
to the claims introduce new matter and the applicant is required to canceUhe new 
V matter in the reply to this Office Action. 

Note: To expedite prosecution applicant is once again requested to furnish support for 
the newly added terms and phrase and subject matter recited in the new and amended 
claims in the current application/Furthermore, the applicant is requested to provide 
support where the claimed term or phrase is recited in the same context as it is being 
claimed. 

Claim Ftejections- 35 USC §112 (Second paragraph) 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 
The specification shall conclude with one or more claims particularly pointing out and distinctly claiming 
the subject matter which the applicant regards as his invention. 

Claims 383-402 are rejected under 35 U.S.C. 112, second paragraph as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claims are unclear for the recitation of "comprising a material comprising "two ingredient 
materials' , 'single component", "constituent ingredient materials" as it is unclear as to 
what is encompassed by the terms "ingredient" and -material- and "ingredient material'' 
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This application contains a myriad number of species or inventions (depending on how 
one looks at them) and the follow restriction/election is made. 

This application contains claims directed to the following patentably distinct species of the 
claimed invention: Species I, wherein the comestible is frozen 

Species II, wherein the comestible is non-frozen 
In addition, beside electing Species I and EL, tbe following election of support is required : 
Species III wherein the support is malleable 
Species IV wherein the support is non-malleable 
Depending on which species4& of support elected, If the non-malleable species is elected, 
a further election is required between: \ 
. Species IVa, wherein the support is a candy bar : } 
Species lVb, wherein the support is a cookie bar $ 
Species lVc, wherein the support is a granola bar 
^ It is noted that two species/inventions of support ingredients are recited (i.e. claims 

25&26). Presumably, they are mutually exclusive and are associated with either Species 111 or 
[V 

Thus, wherein the support is: 

Species x, dextrose, malt dextrine, etc. 
Species y, mars hmal low 
Species z, licorice 

In addition andagain presumably as a function of the type of confection (i.e. non-frozen 
or frozen), applicant is required to elect one of the following: 
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For the record, applicant has nut specifically addressed the election of species set forth in 
the Office action mailed 5/2/02. paper no. 7. Ordinarily, applicant is required to elect one or 
more species. There is no statement that an election was not made since the amendment presents 
a group of claims To which the election is. no longer relevant However, this does seem CO be the 
case 

In view of the presentation of the new set of claims in the amendment filed 6/5/02, paper 
no. 8, the election in paper no. 7 is withdrawn in favor of the following new election: 

This application contains claims directed to the following patentable distinct species of 
the claimed invention: . ; 

Species I, wherein the comestible has a support as show. e.g. in Fig j . or 

Species If wherein the comestible has a plurality of supports as shown e.g. in Fig 35-3 L \ 



and 



Further, election is also required between 



Species lllAvherein the Support is a composite support, as shown e.g. 




Species IV. wherein the support is a homogeneous support as shown e.g. m Fig 3 
Applicant is required under 35 U.S.C. Ill to elect a single disclosed species for 
prosecution on the merits to which the claims shall be restricted if no generic claim is finally 
held to be allowable. Currently, no claim is generic. 

Applicant is advised that a r eply to this requirement must include an identification of the 
species that is elected consonant with this requirement, and a listing of all claims readable 
thereon, including any claims subsequently added An argument that a claim is allowable or that 
all claims are generic is considered nonresponsive unless accompanied by an election 
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A person shall be e rrtitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior lo the date of appfcalion for patent in the United 
Slates. . — 

1 3. » Claims 1 7^-182J^187^139-198 are rejected unde^35 U.S.C. 1 02(b)jjs being ^ ,p^fCT 
anticipated byfMusher {US 2217700),/'' - ^ AJoT 

1 4. Musher teaches ice cream on an ediWe(supponJ!havingjat leas\two^iscemaDie ^ ^ ^ 



edible(^rnbe^wherein on portion extends into the ice cream and one portion extends 
out of the ice cream for holding. Musher teaches stick, which may be completely edible 
(Page 5. Column 2, lines 46-56). The end of the stick may include a lollipop that is also- 
connected structure pieces (Page 5,Column1 , lines 54-65), which may include items ...... 

such as nuts or even a plurality of candy pieces(Page 3, Column 2. lines 14-21 and ; 
Page 5, Column 2. lines 24-35), and the lollipop and structure pieces may be coated in . - 
\ hard fat, vyhich would prevent the transfer of moisture and improve the adhesion or, grip 
of the frozen comestible (Page 5,Column1 , lines 65-Coiumn 2, line 2). Musher further ,. 
teaches the structure pieces around the lollipop, which include candy, can be placed 
concentrically (i.e. a circle around the lollipop) to improve support .or maneuvered in 
some other manner on the support(Page 5, Colum.n1 . lines 45-54 and Column 2, lines 
24-35). Furthermore. Musher teaches a plurality of voids in the overall structure (i.e. 
note the spaces in Figure 6 between the structure pieces and lollipop. 

(Also See Page 6, Column 1. lines 4-70, Page 2. Column 2. line 64 to Page 3. Column 

1, line 60 and Figures). 



AMI®* 1 
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Claim Rejections - 35 USC § 103 
1 5. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the indention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious al the tmne the 
invention was made to a person having ordinary skit) in the art to which said subject matter pertains. 
Patentabilfcy shall not be negatived by the manner in which the invention was made. 



16. Claims 188 and 194 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Musher (US 221 7700 )as applied to claims 179-182,184-187,189-198 above, 
further in view ofteerg (US 3459296) 

17. Musher is silent in teaching a protective inedible mess guard on the edible 
• support. Berg teaches an inedible mess guard to avoid a messy mass during 

consumption of frozen confections on support members and catching drippings, and this 
' would provide a better grip since it the mess guard would not have drippings at the point 
where the consumer holds it(Column 1 , lines 1 0-45, figures). Therefore, it would have 
been obvious to modify Musher and include an inedible mess guard since Berg teaches 
this will. help to avoid a messy mass during the consumption of frozen confections on 
support members. 

18. Claims 183 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Musher (US 22J7TO0^ ii pplied to claims 179-182.184-187,189-198 above, further in 
view of (jjammond (US 2622784V) 
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Similarly terms "edible homogenous material" has also not been defined by applicant's 
disclosure. The original disclosure only uses the term "homogenous support* but does 
not disclose that the support comprises of "homogenous materials". 



The term Composite material " as added to the claims introduces new matter as the 
term is nord^oseeHn-th^original disclosure and the introduction of the term 
"composite material" changes the description of "a candy bar " to "a composite material 
candy bar", which is not the same as a generic term "candy bar as originally described. 
Other similar changes have been made throughout the claims, which are not supported 
by the original disclosure. Therefore, the amendments to the claims introduce new 
matter and the applicant is required to cancel the new matter in the reply to this Office 
Action. 



Note: To expedite prosecution applicant is once again requested to furnish support for 
• the newly. added terms and phrase and subject matter recited in the new and amended 
claims in the current application. Furthermore, the applicant is requested to provide, 
support where the claimed term or phrase is recited in the same context as it is being 
claimed. 



Claim Rejections - 35 USC § 112 (Second paragraph) 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming 

the subject matter which the applicant regards as his invention. 

Claims 349-369 are rejected under 35 U.S.C. 112, second paragraph as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 
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and water) or the term refers to two combined ingredient materials (such as cereal and 
chocolate). Clarification and/or correction is required. 

The term "fun confection" or "fun composite material" in claims including 351 and 361 
are relative terms which renders the claim indefinite. The term are not defined by the 
claim, the specification does not provide a standard for ascertaining the requisite 
degree, and one of ordinary skill in the art would not be reasonably apprised of the 
scope of the invention. The terms "fun confection" might have different meanings for 
different people, e.g., bubble gum might be a fun confection for one person, and a 
disturbance or not fun confection for the other. Correction is required. 

Claims including 362 are indefinite for the recitation of phrase "homogenous material- 
has also not been defined by applicant's disclosure. The original disclosure only uses 
the term "homogenous support" but does not disclose that the support comprises of 
homogenous ingredient rnaterials'V Thus the metes and bounds of the term are unclear 
and correction and /or clarification is required. 



-> Claims 349-369 are indefinite for the recitation of (^composite material'; / Applicant has 
not distinguished between the terms in the specific^tjolTaTidntTas^ claim as recited is 
unclear as to what is the scope of the term composite material. It is unclear whether the 
claim requires materials that can form a composite or materials that are composites 
themselves or some other. 

Claim 349-369, as recited is indefinite for the recitation of "edible composite material 
comprises two combined ingredient materials.. .each., comprises " as it is unclear 
whether the edible composite material comprises two of the combined ingredients listed 
or if the two combined ingredients in the composite are composites themselves 
comprised of the listed ingredients. Clarification and/or correction is required. 
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* ^ was not described in the specification in such a way as to enable one skilled in the art to 
f&<\ which it pertains, or with which it is most nfiariy_oonnected I, to make and/or use the 
invention. In the instant case the tern^^^mposite matenaT^ added to the claims 
introduces new matter as the term is not disclosed in the original disclosure and the 
introduction of die term "composite material" changes the description of "a candy bar " 
to "a composite material candy bar, which is not the same as a generic term "candy 
bar" as originally described. Other similar changes have been made throughout the 
claims, which are not supported by the original disclosure. Therefore, the amendments 
to the claims introduce new matter and the applicant is required to cancel the new 
matter in the reply to this Office Action. 

Note: To expedite prosecution applicant is once again requested to furnish support for 
the newly added terms and phrase and subject matter recited in the new and amended 
claims in the current application.. Furthermore, the applicant is requested to provide : 
. \ support where, the claimed term or phrase is recited in the same context as it is being, 
•claimed. .... - ■•■ ; 

Claim Rejections -35 USC §112 (Second paragraph) 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 
The specification shall conclude with one or more claims particularly pointing out and distinctly claiming 
the subject matter which the applicant regards as his invention. 

Claims 383-402 are rejected under 35 U.S.C. 112, second paragraph as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claims are unclear for the recitation of "comprising a material comprising "two ingredient 
materials" , "single component", "constituent ingredient materials" as it is unclear as to 
what is encompassed by the terms -ingredient" and "material" and "ingredient material" 
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as it is used in claims. It is unclear as to how each of the terms "ingredient", 'constituent 
ingredient material" and material are different from Ingredient materials" as recited in 
claims. Thus, the claims use terms ingredient and material and "ingredient material" 
interchangeably which makes the claims unclear as recited for the purposes of prior art 
comparison. Clarification and/or correction is required. 

Claims are indefinite for the recitation of relative terms "mini", "mini size", 'bite size 
ingredient" of claims (e.g., claims 384, 386) The terms, "mini", "mini size" or "bite size 
ingredient" have not defined by the daim, the specification does not provide a standard 
for ascertaining the requisite degree, and one of ordinary skill in the art would not be 
reasonably apprised of the scope of the invention and said terms may have different 
meaning for different people e.g., bite size might be different for a small child as 

• compared to an adult. Correction is required. 

• Claims are indefinite for the" recitation bffcomposite materiaf ^Applicant has not 

distinguished between the terms in the specification and thus the claim as recited 

unclear as to what is the scope of the term composite material. It is unclear whether the 
claim requires materials that can form a composite or materials that are composites 
themselves or some other. The term "composite" recited is indefinite as it is unclear as 
to what the term composite refers to because even if a small part of edible support 
comprises a composite, then the entire support would be considered as a composite 
support and not just a part of the support would be designated as being a composite 
material or two ingredient material or two combined ingredient material. It is further 
unclear as to what relationship do terms like "a composite material-, " two edible 
ingredient materials", "two combined ingredient materials" "composite ingredient 
comprising two combined edible ingredient materials" have to each other. Clarification 
and consistent use of the same terminology is requested. Correction is required to 
expedite the prosecution. 

Further, a composite is defined as "made of separate elements", i.e. made of 
more than one element, i.e. comprising a minimum of two ingredient materials. Thus, 
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(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

1 ) Claims 349-369 are rejected under 35 U .S.C. 1 02(b) as being anticipated by 
Musher (US 2217700). 

The references and rejection are incorporated herein and as cited in the previous office 
actions. 

^Musher teaches ice cream (frozen comestible) on an edible support structure or a 
\ composite support which has at least two edible discemable (i.e. perceptible) edible 
\ materials or components or members that are combined together to make the support. 
] i.e., two combined ingredient materials (Page 1 : Column 1 , lines 37-46 and Column 2 
i^lines 40-55) also (Page 4: column 1 , line 72 to Column 2, line 23)i as instantly claimed . 

- The support as taught by Musher (figures 1-6) comprise of various edible ingredients, , 
: for example, cereal flakes, sugar, candy flakes or ribbons, grains, hard fat flakes or r . , 
ribbons (Page 1, column 1 to Page 5, column 2, line 40; Page.5: Column 2. lines 46-56 
-and Page 6: Column 1 , lines 35-47) that are combined to form the support, thus edible ■ 
ingredient materials comprise an ingredient which forms a support, as claimed. Further 
since a plurality of ingredients are combined in the support as taught by Musher, the 
support comprises of composite ingredient materials and various combinations of 
ingredients that form the support, as recited in claims. 

The support for a frozen confection as taught by Musher is made to be held in hand , 
(see figures 1 -6), and may be made of stick, which can be either entirely edible or part 
inedible, which acts as a handle or support, as recited in claims. 

The edible/inedible stick as taught by Musher is attached to the cereal flakes, 
sugar, candy flakes or ribbons, grains, hard fat flakes or ribbons (Page 1 , column 1 to 
Page 5, column 2, line 40; Page 5: Column 2, lines 46-56 and Page 6: Column 1 , lines 
35-47). The end of the stick may include a lollipop that is also connected structure 
pieces (Page 5: column 1, lines 26-33 and 54-65), which may include items such as 
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applicant has chosen to redefine a known term. Where applicant acts as his or her own 
lexicographer to specifically define a term of a claim contrary to its ordinary meaning, 
the written description must clearly redefine the claim term and set forth the uncommon 
definition so as to put one reasonably skilled in the art on notice that the applicant 
intended to so redefine that claim term. Process Control Corp. v. HydReclaim Corp., 
190 F.3d 1350, 1357, 52 USPQ2d 1029, 1033 (Fed. Cir. 1999). 

Double Patenting 
Nonstatutory Provisional Double Patenting 

The nonstatutory double patenting rejection based on claims of Applications 
10/163,209 and 10/167,812 has been withdrawn based on applicant's abandonment of 
said applications. 7 

Claim Rejections - 35 USC §102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form 
the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless — 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

fl ) Claims 3B3-402 are rejected under 35 U.S.C. 102(b) as being anticipated by 
(_Musher (US 2217700). 

The references and rejection are incorporated herein and as cited in the previous office 
actions. 

^Regarding claims 383 and 394, Musher teaches ice cream (frozen comestible) on an 
\ non-frozen edible support structure or a composite support which has at least two edible 
) discernable (i.e. perceptible) edible confectionary materials or components that are 
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J combined together to make the support, i.e., two constituent ingredient materials (Page 
■ — ^ ( 1 : Column 1 , lines 37-46 and Column 2 lines 40-55), as instantly claimed. Also see 
\ (Page 4: column 1 , line 72 to Column 2, line 23 and figures 1-6). 

The support as taught by Musher (figures 1-6) comprise of various individual 
edible ingredients, for example, cereal flakes, sugar, candy flakes or ribbons, grains, 
hard fat flakes or ribbons (Page 1 , column 1 to Page 5, column 2, line 40; Page 5: 
Column 2, lines 46-56 and Page 6: Column 1 . lines 35-47) that are combined to form 
the support. Thus, the edible support as taught by Musher comprises of plurality of 
ingredient materials that make a single component edible confectionary support, as 
recited in claims 389 and 400. The end of the stick may include a lollipop that is also : 
connected structure pieces (Page 5: column 1 , lines 26-33 and 54-65), which may 
include items such as nuts or even a plurality of candy pieces (page 3: Column 2, lines . 
14-21 and Page 5: Column 2, lines 24-35), which would constitute as bite size 
ingredients jn a multi component edible support as recited in claims 386, 393, 397 and^ 
402. The lollipop as taught by Musher is a bite size ingredient, placed inside or 
embedded in the confection, as recited in 386, 393, 397 and 402: Further since a ; 
plurality of ingredients are combined in the support as taught by Musher , the support 
comprises of composite ingredient materials and various combinations of ingredients 
that form the support, as recited in claims 384-387, 390, 392, 395-397, 399-401 

The structure pieces i.e., before forming into a three dimensional composite 
support (Page 4: column 1 , line 72 to Column 2, line 23) may be coated in hard fat (fluid 
ingredient), which prevents the transfer of moisture and improve the adhesion or grip of 
the frozen comestible (Page 3: Column 2 lines Page 5: Column 1 , lines 65 to Column 2, 
line 2), i.e., moisture resistant barrier as recited in claims 384 and 395 or a coating as 
recited in claims 393 and 402. 

The support for a frozen confection as taught by Musher is made to be held in 
hand , (see figures 1 -6), and may be made of stick, which can be either entirely edible 
or part inedible, which acts as a handle or support, as recited in claims 387-388, 393, 
398-399 and 402. 
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would have no need of sending this inforrrjation twice. All of applicant's claim terms are well 
known terms to those skilled in the art. 



Applicant's Claims Recite Novel Structure and So Distinguish 
Over Master and Feyboscb Under 35 DSC section 102 

N. B. Please refer to the Remarks of January 16, 2009 for the full argument regarding the above 
amendment. 

N.B. Finality of the Next Action Is Precluded 

Although the Summary of the past Office Actions indicates that claims 349 - 382 Stand rejected, 
the Detailed Actions omit any explanation of how any cited an anticipates these claims. Applicant 
respectfuDy submits that this omission amounts to a Mure to articulate a prima facie case of 
unpatentablky and the burden to rebut this "rejection' 1 tos not yet sl^ed to tire Apphcam. 
Consequently, a next Office Action rejecting claims 383 - 4 17 cannot properly be made finalsuice 
only then would the Applicant be obligated to rebut the rejection, presuming that such an Office 
action sets forth a prima fade case. (See MPEP ' 706.07(a)). 

Constituent: 1 . serving to compose or make up a thing; component: the constituent parts of a % 
motor. (Dictionary.com) ' 

A15 of the claims clearly recite novel features over Musher and Feybusch under Sectinon 102. 
Independent claim 383 first recites: "A non-frozen support for a frozen comestible. " 

This limitation clearly distingiiishes over Musher whose support does not show a noo- 
frozec support. All of Musher 1 s embodiments as made ami completed in the drawings, 
specification, and claims all show a frozen support. 

Claim 383 then recites: ~. . comprising an edible confectionary material coorprising two ingredient 
materials within said ediWe ronfectionary material or two constituent ingredient materia^' 

This limitation clearly distinguishes over Muster as Musher does not show a non-frozen 
material comprising two ingredient materials, or two non-frozen constiment materials. 
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materials and cannot be made and completed with only two ingredient materials. 

This limitation also clearly distinguishes over Feybusch whose materials each comprise 
only one ingredient material. 



Independent claims 403 and 412 recite similar limitations. Claim 403 is a means claim and claim 
412 is a method claim of making the support. 

Therefore applicant submits that applicant's support is both novel and unobvious over Musher 
and Feybusch and submits that the independent claims and hense aD claims should be allowed. 

The dependent claims recite additional features of the invention to the independent claims and \ 
therefore applicant respectfully submits that they are a fortiori allowable. 

Id addition to the reason above, for at least the fottowing reasons the finality of the next office 
action is precluded: Anticipation is Wd on FACT. Examiner has yet to identify to Applicant as 
.to why Examiner holds to the rejection of Applicant's claims as to Musher' s support being non- 
frozen, when all embodiments show a frozen support. Examiner has also yet to identify to 
Applicant which one ofMusher's materials comprises two ingredient materials, and what the two 
\ ingredient materials specifically are. Examiner has thus not identified any of Musher's materials 
-> properly in any previous office action ax required, MPHP $ 7Q7. 07(f). and therefore cannot make 
/ the following office action final. Examiner is also not permitted to continue to downplay 

Applicant's remarks with moot or dismissive arguments, but must consider all of Appficam's 
j correspondence and answer the substance of them. Applicant's comments are not made moot by 
^ way of amendments to the claims, and may not be thereby readily dismissed. 



\ Section 707.07(f) of the Manual of Patent E xamining Procedure (MPEP) instructs that: 
Where the applicant traverses any rejection, the examiner should, ifbe or she repeats the 
rejection, take note of the applicant's argument and answer the ?ubsjance of it. The Office 
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repeated the rejections of all of the claim The Office, however, neither - wok note" of 
Applicants' argument nor "answered the substance- of Applicants' argument. Jhu^3^ 
nffi- Arrion « de *w hr— the O ffice ftiW t o satisfy nV r^ii^nts of MPEP % 
707 07lf>. 

2131 Anticipation - Application of 35 U.S-C- 102(a), (b), aad (e) [R-l] 

TO ANTICIPATE A CLAIM, THE REFERENCE MTTST TTACH EVERY ELEME?«T 

OF THE CLAIM . . 

"A cfcim is anticipated o.^.h^y ^^^ ^3^^^^ 
expressly or inherently described, in a angle pnor art refer^ce^^r^^ 
S o/cV*"^ F.2d 628, 631. 2 USPQ2d 1051, 1053 (Fed. Ctr. 1987). 

Tbe patent of Musher is at .east suent as to a non-frozen support, a non-irczeu material, two hoo- 
froze* ingredient materials, a composite material, and a non-frozen material compnstng two 
constituent material,. Musher also does not show that his framework may be made up ofonly two 
ingredient materials. Feybusch does not show any material that comprises two ingredient matenais 
' whhfc. the material, since each of his materials comprise only one ingredient matenal. Neither 
Musher or Feybusch show a support for a frozen comestible that comprise an edible compos** . 
material. Applicant's support may be a cone for the subsequent placement of a frozen comestible, 
of a user's choice, and is patentably distinct. Musher does not show this. The liquid of Musber 
ice cream would not congeal ifnot frozen and would pour out of the interstices onto the table. 
His invention is frozen: His support is frozen. Thus every element as set forth in the claim has 
NOT been found, see above. For at least the reasons stated above, the patents of Musher and 
Feybusch have not anticipated Applicant's claims. All elements of Applicant's invention are not 
anticipated. Therefore, the next office action cannot be legally be made final. 

N. R. Please refer to the Remarks of January 16, 2009 for the &tl argument regarding the above 
amendment 

Coaclusion 

For all of the above reasons. Applicant submits thai the claims define novel structure under §102, 
which novel structure is unobvious and thus patentable under §103. Accordingly Applicant 
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/Although the Summary of the past. Office Actions indicates that claims 383 - 402 stand rejected, 
/ the Detailed Actions omit any explanation of how any cited art anticipates these claims. Applicant 
\ respect Billy submits that this omission amounts to a Mure to articulate * prima fecie case of 
\ unpatentable and the burden to rebut this -rejection- has not yet shifted to the Applicant. 
\ Consequt^ly,ar^Offi« 

J only then would the Applicant be obligated to rebut the rejection, presuming that such an Office 
\ action sets forth a prima facie case. (See MPEP' 706.07(a)). 



Specificalry, in a previous Office Action, Applicant's claims 390, 394-402 "comprising a 
composite material" wire said to be rejected by Examiner as being anticipated by Musher, without 
\ any evidence in support thereof 

In response, Applicant.conveyed that the unit structure of Musher was comprised largely of voids 
to hold ice cream, and did not at least show a "solid material.- (As per PTO's endorsed definition, 
below) 

Examiner's "Wrf. V 09/641,410/ sent to Applicant and endorsed by the PTO, from theMemam- 
WebstH-s Collegiate Kctionary, Tenth Edition, page 236 defined: Composite 4: a solid material 
which is composed of two or more substances having different physical diaracterisncs and in 
which each substance .retains its identity while contributing desirable properties to the whole [see 
attached] 

/i^aminer had *ot addressed Applicant's response and omitted any exptenation of how the cHed 
reference to Musher anticipates Applicant's "composite material." Tnis also amounts to a failure 
-> J to articulate a prima fecie case of unpatentable and the burden lo rebut mis "rejection" has not 

I yet shifted to the Applicant. 

^Ixammer again has rejected, but no. specified, ho W the xnelhod clakns am patently different than 
x ) claims 383-102, as required, as above. This also amounts to a failure to articulate a prima facie 
? 1 case of unpatentable and the burden to rebut this -ruction" has not ye* shifted to tie Apphcant. 
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Awm. "Number ^09/641^01 flactvl 

^ f \ddruonafly, the Examiner's citing of the new reference of Lane et al. (US 1690984) also 
precludes the next Office Action from being final. 

Conseouecitry, a next Office Action rejecting the claims cannot properly be made final since only 
then would the Applicant be obligated to rebut the rejection, presuming that s*ch an Office 
\^ action sets forth a prima facie case. (See MPEP * 706.07(a)). 

Musher States by His Own Hand That He Uses Separate Materials 

2131 Anticipatiaii- Application of 35 U.S.C. 102(aX (b), and (e) [R.-1] 
"A claim is anticipated only if each and every dement as set forth in the claim is found, 
either expressly or inherently described, in a single prior art reference." 

On 07/09/O9 pg. 13(d), Examiner stated: 

"Regarding the ardent that Masher's support is not non-frozen" the applicant is reminded that 
the baked supixjrt and tte flakes and nuts etc., as 

structure, v/bkh comprises voids where the ice-cream mixture is poured and frozen. Applicant is 
further referred to page 4 ofMusber, where Musher teaches molding of sock and other flake 
material into a support structure for the frozen confection and forming the structure and coating 
it. The formed and coated support structure of Musher is «m-ftpwn prior to addition of liquid 
and freezing steps. Thus the composite support for a frozen confection as taught by Musher is 
not-frozen until the ice cream material is poured into the voids and the entire structure is frozen." 

Applicant's Independent claim 3W first recites: "A support for a frozen comestible..." 

This limitation clearly distinguishes over Musher who does not show a non-frozen 
support A U of Musher's embodiments as made and completed in the drawings, 
specification, and claims show a frozen support, TE>cn though product-by-pracess 
claims are limited by and defined by the process, dr^rnii™ of putwwWHW based on 
the Braduct itself ..' MPEP 2113 Product-by-Process Claims, "...the end product, in both 
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present office action. 

In response: The restriction requirement for which a response was made on January 1 8, 2003 was 
for the following: 

Species 1, wherein the comestible has a support as shown eg. in Fig I, or 
Species IT, wherein the comestible has a plurality of supports as shown e.g. in Gif. 35-39 
Further election is also required between 
^ perie s^TJ, wherein the support is a composite support, as shown e.g. in Fig. 1* or 
Species iV wherein the support is a homogenous support as shown e.g. in Fig. 3 

Applicant elected Species in, "composite support" As may be seen above; there was no 

requirement for restriction of any method claim by an Examiner. 

j» 

The requirement for restriction of 5/02/2002 also did not require any restriction regarding a 
method claim.' In addition* all previous claims for the above application had been canceled. All 
present claims (after RCE) are directed to the same invention as elected in species UJ, as allowed. 

37 CFR 1 .142 . entitles applicant to claim additional species that includes the limitations of a 
(generic daim. .As of now, Examiner has not related to applicant how the method claim as filed in 
_J^Jthe RCE is patemaMy distinct from the generic claim. As far as applicant is aware, method claims 
|^345-34g in eludes all of the limitations of the generic claim 

There is no legal justification for the Election/Restriction objection and the premise that, Thus 
claims 345-348 (370-382) will not be examined in the present office action." Withdrawn r»g 
Applicant's claims from consideration is delay of prosecution and prejudicial. Applicant 
respectfully requests removal of the objection and examination/reinstatement of all pending claims 
349-383 for the above claims; as written. 



Claim Rejections - 35 USC section 112 (first paragraph) 

The examiner states that claims 368 and 369 are rejected under 35 USC 1 12, first paragraph as 
failing to comply with the enablement requirement. In the instanr case claim 368 as recited is non 
enabled as there is no disclosure either in the claim or in the specification about what means or 
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Application/Control Number: ^^^410) 5£p {=vtt-i i*,)^ F '//Syks C Pageg J 
Art Unit: h762 *"7?*f 

This application contains a myriad number of species or inventions (depending on how 
one looks at them) and the follow restriction/election is made. 

This application contains claims directed to the following patentably distinct species of the 
claimed invention: Species I t wherein the comestible is frozen 

Species II, wherein the comestible is non-frozen 
In addition, beside electing Species I and II, the following election of support is required : 
Species IIT wherein the support is malleable 
Species IV wherein the support is non-malleable 
Depending on which species4s of support elected, If the non-malleable species is elected, 
a further election is required between: '-.J 
Species IVa, wherein the support is a candy bar v 
Species IVb, wherein the support is a cookie bar J 
■ { . . . Species IVc, wherein the support is a granola bar 5 * . 

His noted that two species/inventions of support ingredients are recited (i.e. claims 
25&26). Presumably, they are mutually exclusive and are associated with either Species III or 
IV. 

Thus, wherein the support is: 

Species x, dextrose, malt dextrine, etc. 
Species y y mars hmal low 
Species z, licorice 

In addition and.again presumably as a function of the type of confection (i.e. non-frozen 
or frozen), applicant is required to elect one of the following: 
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Species a, wherein the supported comestible rocks 

Species b, wherein the supported comestible rolls 

Species c T wherein the supported comestible spins 

Species d, wherein the supported comestible twists 

Species e 7 wherein the supported comestible whistles 

Species £ wherein the supported comestible hangs 

Species g 7 wherein the supported comestible pierces 

Species h, wherein the supported comestible stands upright 

Species i, wherein the supported comestible invertible 

Species j, wherein in the supported comestible is wearable 

As noted above, although these are referred to as "species" of supported comestible, they 

could also be considered separate inventions. However, the affect is the same in terms of a 

restriction requirement: | 

••-..■.;...* * ■ 

The claims also recite various species of additional "fun" ingredients and election is 

required between; 

Species aa, wherein the ingredient is flavor 
Species bb, wherein the ingredient is a decoration 
Species cc, wherein the ingredient is prize 
Currently, no claim is generic. 

The claims are also restrictable between Invention I. the supported comestible as claimed 

in claims 1-16. 

Invention II, the kit as claimed in claim 17. 
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Page 4 ; 



Invention III, the mold and packaging apparatus 

These inventions are separate and distinct. The supported comestible can be made 
without the specific kit Group II and it does not have to be made and combined with the elements 
of Group III. The inventions of Group It and HI are two distinct, unrelated inventions. Also, the 
kit of Group II would not be associated with the product of Group I. Lt could be used to make the 
product of Group I. 

To expedite prosecution, it is noted that the application was filed without a claim 29. 
Therefore, claim 30 is renumbered claim 29. 

Also, the specification and drawings are replete with inconsistencies in numbering and 

lettering. ' 

; For example, the ingredients are not arranged concentrically in Fig/33 as is stated on 
page 33 of the specification and in figure 2 the support is shown as "62' rather than "62a" as is 
noted on page 33. There are many more errors of this type. Applicant should carefully review 
all 98 pages of the specification, as well as the nineteen sheets of drawings, for similar problems. 
The remainder of the references cited on the USPTO form are cited as an of interest. 
Any inquiry concerning this communication or from the examiner should be directed to 
Steven Weinstein whose telephone number is 703-308-0650. The examiner can generally be 
reached on Monday-Friday 7:00am to 3:30 pm. 

If attempts lo reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 703-308-3959. The fax phone numbers for the 
organization where this application is assigned are 703-872-93 10 for regular communications 
and 703-872-93 1 1 for After Final communications. 
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Application/Control Number: 09/64 1 .4 &^ 
An; Unit: 1794 



Pane 2 



For the record, applicant has not specifically addressed the election of species set forth m 
the Office aciion mailed 5.'2/02. paper no 7. Ordinnrily. applicant is required to elect one or 
more species There is no statement that an election was not made since the amendment presents 
a group of claims to which the election is no lonuer relevant. However, this does seem to be the 
case 

In view of the presentation of (he new sei of claims in the amendment filed 6/5/02. paper 
no. S, the election in paper no. 7 is withdrawn in favor of the following new election: 

This application contains claims directed to the following patentably distinct species of 
the claimed invention: 

Species 1, wherein the comestible has a support as shown e.g. in Fig K or 

"Species 11, wherein the comestible has a plurality of supports as shown in Fig-:>5-.>s\- 



and 



Further, election is also required between 



Species lH^vherein the support is a composite supp ort.^s show n e inJFijgj)or 
Species IV, wherein the support is a homogeneous support as shown e.g. in Fig 3 
Applicant is required under 35 U.S.C. 121 to elect a single disclosed species for 
prosecution on the merits to which the claims shall be restricted if no generic claim is finally 
held to be allowable. Currently, no claim is generic. 

Applicant is advised thai a reply to this requirement must include an identification of the 
species ihat is elected consonant with this requirement, and a listing of all claims readable 
thereon, including any claims subsequently added An argument that a claim is allowable or that 
all claims are generic is considered nonresponsive unless accompanied by an election 
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Appn. Number /^SSTsTlTllO^ (Xiely) GA.U 17^1 9y Am.it, cor.td. 10 



By the above amendment, Applicant has addressed and elected 
rhe single disclosed ^S pecies 1 1 1^ above, as required under 35 
U.S.C. 121. of "a composite support," and a listing of all new 
claims (72-98) readable thereon, also above. 



Applicant has amended the claims of the above application to 
elect a single patentable species. 



No 



new matter has been entered by way of amending the claims, 



Conclusion 

For the above reasons, applicant submits that the claims are 
now in proper form, and that the claims all define; a patentable 
invention. Therefore she submits that this application is now in 
condition for allowance, which action she respectfully solicits. 
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M3 IT I- nurture ^ 

106 

utilitarian support for said body, said malleable 
support being suited for a plurality of configurations 
and orientations. 



'ze) A method of providing a supported comestible comprising: 

(a) providing a body of an edible substance, 

(b) providing an edible support, having first and second 
portions, for supporting said body, 

(c) inserting 'said first portion of said edibl'je support, 
into said body, supporting said body, and ■■ 

<d> providing a second portion, having sufficient size 

4 

outside of said body- to provide a utilitarian support 

if 

* - ' ; ) 
for said body. 




3G 



The method of providing a supported cpmestible of 
claim 28, further including an edible^ moisture- 
proof, coating on said\ edible support and said 



body . 



P 



7;;. 



■J 
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Response wAdrisum Action 



389. (New): The support for a frozen comestible of claim 383 wherein said support 
comprises a single component. 

390. (New): The support for a frozen comestible of claim 383 wherein said edible 
confectionary material comprises an edible composite material, said edible 
composite material comprises two ingredient materials within said edible 
composite material or two constituent ingredient materials. 

391. (New): The support for a frozen comestible of claim 383 wherein one of said two 
constituent materials comprises an edible hollow confection length, wherein tbe 
other of said two constituent materials comprises an edible filling placed in said 

"{ hollow length, wberem said filling comprises a pluralrty of candy beada, colored 

sugar, flavored sugar, an cdibtc confection rope, or a iluid ingredient, said two 
ingredient materials comprise two ingredient materials placed concentrically. 

392. (New): The support for a frozen comestible of claim 385, further comprisms an 
ingredient in said edible confectionary material comprising a candy, mini cotored 
chips, flavored chips, mini size pieces of candy, crushed candy, mini size pieces of 
individually coated candy, nuts, candy beads, a fluid ingredient, chewing gum, an 
edible coating, an edible moisture barrier, shortening, oil, a cookie, a cracker, a 
wafer, a bread stick, a potato stick, a pretzel, fudge, peanut butter, cheese, whole 
grain comprising crisped rice, granok, crushed comestibles, crumbs, cereal, 
nougat, yogurt, mint ginger, graham, a filling, flavored sugar, colored sugar, 
gelatin, coconut, fruit, a binder, an edible material comprising two ingredient 
materials, an edible composite material, a soft gummy appendage, or combinations 
thereof. 

393. (New): The support for a frozen comestible of claim 383, further comprising a 

supported frozen comestible, a plurality of supported frozen comestibles, a frozen 
support, a frozen supported comestible, a frozen plurality of supported 
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Claims: 1 - 348 (canceled) 
1 claim: 

34?. (New); A support for a frozen comestible comprising a material comprising two edible 
ingredient materials. 

350. (New): The support for a frozen comestible of claim 349 wherein one of said two 
ingredient materials comprises an edible hollow confection length, wherein the 
other of said two ingredient materials comprises an edible filling placed in said 
hollow length, wherein said fiflmg^cumprises a plurality of candy beads, colored 
sugar, flavored sugar, an edible confection rope, or a fluid ingredient, said two 
ingredient materials comprise two ingredient materials placed concentricaf ly. 

351. (New): The sapport for a frozen comestible of claim 349 wherein said material 
comprising two ingredient materials comprises a bite size fan confection placed 

T inside or embedded in saaid support, said bile size fun confection comprises two 

ingredient materials, wherein each of sadd two ingredient materials comprise 
chocolate, fudge, chocolate chips, rainbow chips, a candy, a toy shaped candy, or 
chewing gum, said bite size fun confection comprises an ingredient in said 
* support. 

352. (New): The support for a frozen comestible of claim 349 wherein said material 
comprising two edible ingredient materials comprises an edible composite 
material, 

353. (New): The support for a frozen comestible of claim 349 wherein said material 
comprising two edible ingredient materials comprises said support 

354. (New): The support for a frozen comestible of claim 349 wherein said material 
comprising two edible ingredient materials comprises an edible muM-ingredient 
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Remarks - General 

Applicant submits that aD claims clearly define novel and unobvious subject matter over each and 
every reference and any combination thereof. 

Amendments to Specification 

. Examiner stated thai the amendment filed July 30, 2008 is objected to under 35 U.S.C. 132(a) 
because it introduces new matter into the disclosure. 35 U.S-C. 132(a) states that no amendment 
shall introduce new matter into the disclosure of the * vention. The added material which is not 
supported by the original disclosure is as follows: the addition of "composite material* in 
paragraphs [0043] [0044] and [0 1 66], which was not disclosed in the specification aboriginally , 
filed and has also been added to claims. The term a a composite material" as disclosed in the 
amendment would introduce new matter and change the description from "a candy bar" to "a > 
composite material candy bar" in paragraph [0164] which is not the same as a generic term "candy . 
- bar" as originally described. Therefore, the amendments to the specification introduce new matter 

and the applicant is required to cancel the new matter n the reply to this Office Action. 

^ See 608.01(1) Original Claims In establishing a disclosure, applicant may rely not only 
on the ^'-ripli'™ rtr ***" n 3 filed fajr also on the original claims if their contents, 
justifies it 

Where subject matter not shown in the drawing or described in the d escription is 
daimed in the application as fifed, and such original clairn itself constitutes a clear 
disclosure of this subject matter, then the claim should be treated on its merits, and 
requirement made to amend the drawing and description to show this subject matter. 
The claim should not be attacked either by objection or rejection because this subject 
matter is lacking in the drawing and description. It is the drawing and description that 
are defective, not the claim. 

In response, as said in previous responses to office actions, correcting the specification to reflect 
what is in the original claims, as filed, is NOT introduction of new matter. 
Applicant's ori ginal disclosure August 18, 2000. illustrated and recited, "a composite material." 
The mere uiention that -composite material" changes the description from a "candy bar" to a 
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r 



"composite material candy faaT is not sufficient foe a prima facie case of rejection under 35 TjSC 

> — : 

U2(a), and is mootA^gplicant's origina l claims 6, 19-23 recite: 'wherein said support comprises a 

composite mat^iaK^ ^a^wg^ the terms "composite support 62, 62 A... Milky Way Bar, Snickers 

Bar, etc./ "composite candy bar" throughout the specification, and PTO date stamped 

disclosure documents 1994> 1096, 1999 showing and testing of composite material candy bars, is 

direct and factual evidence of a support comprising "a composite material." Examiner has failed to 

satisfy its burden to articulate a prima ikcie case. Without adequate evidence of the basis of this 

rejection, the burden to rebut this rejection with evidence and/or argument has not yet shifted to 

Applicant. Applicant has evidence in the original claims and in the specification. Examiner does 

not show sufficient evidence to the contrary. 

N.B. Reading the specification shows a "composite material candy bar:" 
[01 S5] A list of some suitable supports, are as follows: 

[0196] composite candy bar with caramef, whipped chocolate nougat which is dipped in 
chocolate 

[01971 composite candy bar with an elongated cookie stick, with caramel on top of the 
cararhet, which is then dipped in chocolate 

r019 9l composite candy bar with chocolate, nuts and nougat inside 



See MTEP section 2l64, ,, Furthermore 1 when the subject matter is not in the specification 
portion of the application as filed but is in the claims, the limitation in and of itself may 
enable one skilled in the art to make and use the claim containing the limitation. When 
claimed subject matter is only presented in the claims and not in the specification 
portion of the application, the specification should be objected to for tacking the 
requisite support for the claimed subject matter using Form Paragraph 7A4. SeeMPEP 
§ 2163.06. This is an objection to the specification only and enablement issues should 
be treated separately." 2163.06: The claims as filed in the origina l specification are 
part of the disclosure and therefore, if an application as o riginally fried contains a claim 
disclosing material not disclosed in the remainder of the specification, the applicant 
may amend the specification to include th& claimed su bject matter" 

Examiner thus admits that the terms "composite support 62," and "composite support 62A-." »s 
interchangeable, or one in the same, for the term •composite material support 62. 62A. or 
otherwise would have asked for a correction of the specification in the first office action in view 
of original claims 6, 19-23, and all the recitations of composite support 62 and "composite candy 
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| bar comprising the ingredients of caramel, whipped nougat " etc. See: [0195, 0196, 0 J99] 

above, i.e. material not components, and replete with descriptions of composite support Snickers 
Bar, Milky Way Bar, Baby Kuth Bar throughout the specification, as above. Tftsfte candy tatrs.arc 
Irnmvn ^ rmA skill ed in the art, and not abl y to an g ammer in the required field, to cnmnnse a 
^mpn^e m^eria!." MPEP section 21 64 reckes: 'When claimed subject matter is onty 
presented in the cfaims and not in the specification portion of the application, Jhe 
specification shoutdbe objected to for lacking the requisite sup port tor the claimed. 
subject matter using Form Paragraph 7.44 . m Examiner had NOT objected to the 
specification, and thus concurred, (see also 21 L 1 Claim Interpretation Le. consistent with the 
specification) The evidence is overwhelming that Examinees) were well aware that applicant was 
claiming a composite material Examiners did not object to name brand composite candy bars 
found in a grocery store in the specification. Examiner did not object to the specification in view 
. of all claims that recited "a composite support" in the independent claims and only added 

components m the dependent claims, such as "a composite support. . . further mchuBng o mess- 
' ' ^drd ddri^guard:a!oU^p^ Having all claims written as such, examiner had failed to r 
; its burden to identify the support of the application, and having made no requirement for applicant 
to change the wordi ng of the specification "composite support 62, 62A. . w thus understood the 
meaning of composite support to mean composite material support such as Milky Way, Snickers, 
etc: Examiner is required to have come to understand the claims before the first office action. ■ " 
MPEP Examination 



The term is a single component. As known to one skilled in the an, a "composite candy bar" 
is a composite material. As above, Examiner's argument claiming "new matter" is moot. Without 
adequate evidence of the basis of this rejection, the burden to rebut this rejection with evidence 
and/or argument has not yet shifted to Applicant. Examiner does not have sufficient evidence to 
the contrary. 

Applicant therefore respectfully requests reconsideration and allowance of the amendments to the 
specification. 
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applicant has chosen to redefine a known term. Where applicant acts as his or her own 
lexicographer to specifically define a term of a claim contrary to its ordinary meaning, 
the written description must clearly redefine the claim term and set forth the uncommon 
definition so as to put one reasonably skilled in the art on notice that the applicant 
intended to so redefine that claim term. Process Control Corp. v. HydRecIaim Corp., 
190 F 3d 1350, 1357, 52 USPQ2d 1029, 1033 (Fed. Cir. 1999). 

Double Patenting 
Nonstatutory Provisional Double Patenting 

The nonstatutory double patenting rejection, based on claims of Applications 
10/163,209 and 10/167,812 has been, withdrawn based on applicant's.abandonment of 
>" said applications- - 

Claim Rejections - 35 USC§ 102 

' The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form 

the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on saie in this country, more than one year prior to the date of application for patent in the United 
States. 

1 ) Claims 383-402 are rejected under 35 U.S.C, 102(b) as being anticipated by 
Musher (US 2217700). 

The references and rejection are incorporated herein and as cited in the previous office 
actions. 



Regarding claims 383 and 394, Musher tea ches ice cream (frozen comestible) on an 
non-frozen edible support structure or a ^omposite support which has at least twoj edible 
discemable (i.e. perceptible) edible confectionary materials or components that are 
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combined together to make the support, i.e., two constituent ingredient materials (Page 
1 : Column 1 . lines 37-46 and Column 2 lines 40-55). as instantly claimed. Also see 
(Page 4: column 1 , line 72 to Column 2, line 23 and figures 1-6). 

The support as taught by Musher (figures 1-6) comprise of various individual 
edible ingredients, for example, cereal flakes, sugar, candy flakes or ribbons, grains, 
hard fat flakes or ribbons (Page 1, column 1 to Page 5, column 2, line 40; Page 5: 
Column 2, tines 46-56 and Page 6: Column 1, lines 35-47) that are combined to form 
the support. Thus, the edible support as taught by Musher comprises of plurality of 
ingredient materials that make a single component edible confectionary support, as 
recited in claims 389 and 400. The end of the stick may include a lollipop that is also 
connected structure pieces (Page 5: column 1 , lines 26-33 and 54-65), which may . : 
include items such as nuts or even a plurality of candy pieces (page 3: Column 2, lines 
14-21 and Page 5: Column 2, lines 24-35), which would constitute as bite size 
ingredients in a multi component edible support as recited in claims 386,393, 397 and 
402. The lollipop as taught by Musher is a bite size ingredient, placed inside or -. •> -' 
embedded in the confection, as recited in 386, 393, 397 and 402: Further since a 
plurality of ingredients are combined in the support as taught by Musher, the support 
comprises of composite ingredient materials and various combinations of ingredients , 
that form the support, as recited in claims 384-387, 390, 392, 395-397, 399-401. 

The structure pieces i.e., before forming into a three dimensional composite 
support (Page 4: column 1 , line 72 to Column 2, line 23) may be coated in hard fat (fluid 
ingredient), which prevents the transfer of moisture and improve the adhesion or grip of 
the frozen comestible (Page 3: Column 2 lines Page 5: Column 1 , lines 65 to Column 2, 
line 2), i.e., moisture resistant barrier as recited in claims 384 and 395 or a coating as 
recited in claims 393 and 402. 

The support for a frozen confection as taught by Musher is made to be held in 
hand , (see figures 1-6), and may be made of stick, which can be either entirely edible 
or part inedible, which acts as a handle or support, as recited in claims 387-388, 393, 
398-399 and 402. 
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(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

1 ) Claims 349-369 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Mustier (US 2217700). 



s^T j^Vhe references and rejection are incorporated herein and as cited in the previous office 
^ ^ actions. 

ba > cJ M usher teaches ice cream (f rozen comestible) on an edible support structure or a 
y p«"» (rom positg support w hich has at leastjwgjedible discemable (i.e. perceptible) edible . ^ 
"Wftsfc materials or components or members that are combined together to make the support,, . 
S-^p^ i.e., two combined ingredient materials (Page 1 : Column 1 , lines 37-46 and Column 2 : ,.,. 

lines 40-55) also (Page 4: column 1 , line 72 to Column 2, line 23). as instantly claimed ., . 

• The. support' a's : taught by Musher (figures 1 -6) comprise of various edible ingredients, -<;< 
for example, cereal flakes, sugar, candy flakes or ribbons, grains, hard fat flakes or ;V 
ribbons (Page 1 , column 1 to Page 5, column 2, line 40; Page 5: Column 2, iines 46-56 
'■ and Page 5: Column 1 . lines 35-47} that are combined to form the support, thus edible ., 
ingredient materials comprise an ingredient which forms a support, as claimed. Further 
since a plurality of ingredients are combined in the support as taught by Musher. the 
support comprises of composite ingredient materials and various combinations of 
ingredients that form the support, as recited in claims. 

The support for a frozen confection as taught by Musher is made to be held in hand , 
(see figures 1 -6), and may be made of stick, which can be either entirely edible or part 
inedible, which acts as a handle or support, as recited in claims. 

The edible/inedible stick as taught by Musher is attached to the cereal flakes, 
sugar, candy flakes or ribbons, grains, hard fat flakes or ribbons (Page 1, oolumn 1 to 
Page 5. column 2, line 40; Page 5: Column 2, lines 46-56 and Page 6: Column 1 , lines 
35-47). The end of the stick may include a lollipop that is also connected structure 
pieces (Page 5: column 1. lines 26-33 and 54-65). which may include items such as 
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Similarly terms "edible homogenous material" has also not been defined by applicants 
disclosure. The original disclosure only uses the term "homogenous support" but does 
not disclose that the support comprises of "homogenous materials". 

;cW " y " \ 

jsr p ^^\ The term "composite materials added to the claims introduces new matter as the 
:e*Y"*' ^ term is not disc,osed in ^ e original disclosure and the introduction of the term 
w«4ehAl ",n "composite material" changes the description of "a candy bar " to "a composite material 
Scc\\c«s candv bar ". wnicn is not the same as a Qeneric term "candy bar" as originally described, 
i rx Other similar changes have been made throughout the claims, which are not supported 
bu-t by the original disclosure. Therefore, the amendments to the claims introduce new 
v, ; ^matter and the applicant is required to cancel the new matter in the reply to this Office 



Action. 



m 



$-ccM<»\ Note . To expedite prosecution applicant is once again requested to furnish support for 
. ' the newly added terms and phrase and subject matter recited in the new and amended 

claims in the current application. Furthermore, the applicant is requested to provide 
support where the claimed term or phrase is recited in the same context as it is being 
claimed. 



Claim Rejections - 35 USC §112 {Second paragraph) 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming 

the subject matter which the applicant regards as his invention. 

Claims 349-369 are rejected under 35 U.S.C. 112, second paragraph as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as. the invention. 



PAGE 42/78 * RCVD AT 8/30/2011 1 :58:50 PM [Eastern Daylight Time] * SVR:W-PTOFAX-C01/12 * DNIS:2738300 * CSID:914 245 6661 * DURATION (mm-ss):28-24 



Aug 30 11 02:13p Alice Kiely 914 245-6661 p.43 

Application/Control Number. 09/641 ,410 Pa 9 e 6 

Art Unit: 1794 

and water) or the term refers to two combined ingredient materials (such as cereal and 
chocolate). Clarification and/or correction is required. 

The term "fun confection" or "fun composite material" in claims including 351 and 361 
are relative terms which renders the claim indefinite. The term are not defined by the 
claim, the specification does not provide a standard for ascertaining the requisite 
degree, and one of ordinary skill in the art would not be reasonably apprised of the 
scope of the invention. The terms "fun confection" might have different meanings for 
different people, e.g., bubble gum might be a fun confection for one person, and a 
disturbance or not fun confection for the other. Correction is required. 

Claims including 362 are indefinite for the recitation of phrase "homogenous material" ,., 
•has also not been defined by applicant's disclosure. The original disclosure only uses.... . -, 

the term "homogenous support" but does not disclose that the support comprises of ■ : . ■: 

homogenous ingredient materials". Thus the metes and bounds of the term are unclear .; . 

and [ correction and /or clarification is required. .. c ; : 



c\,crt\ "\ Claims 349-369 are indefinite for the recitation (^ompo site ma teriar^pplicant has. > •' 
&«*y not distinguished between the terms in the specificatiorTaria thus Lhe claim as recited is 

^ ^ unclear as to what is the scope of the term composite material. It is unclear whether the 

0>W* cjajm requires materials that can form a composite or materials that are composites 

/A a -rt<~^ themselves or some other. 
» r\ %< cMc* a'X 

b J * Claim 349-369, as recited is indefinite for the recitation of "edible composite material 
v C0* t f**''* c comprises two combined ingredient materials... each., comprises " as it is unclear 
S^p** rn whether the edible composite material comprises two of the combined ingredients listed 
9<c4i«^ or if the ^ combined ingredients in the composite are composites themselves 
iCP-J comprised of the listed ingredients. Clarification and/or correction is required. 
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claim one invention at a time and support and means for making the support are 
considered as two separate inventions. 

Note: Regarding the means for making a support as recited in claims 343 applicant is 
referred to the rejection under 35 USC 1 12 above. 

Regarding claim 343, the edible support or cone taught by Feybusch comprises of two 
ingredient materials, i.e., cone making pastry material (such as sugar , fiour etc) and 
edible adhesive material, such as, molasses (Page 1, lines 55-63), and popcorn or nuts 
or brittle or puffed rice (Page 1 , lines 20-30) as recited in claim 343. 

Regarding claim 344, Feybusch teaches of support for a frozen comestible, such as, ice . . 
cream. The details of Figure 3 show a picture of ice cream on top of the cone. Feybusch .• 
also teaches that the ice confection js highly.palatabie in the edible support containing 
wim molasses with popcorn or peanuts or rice. (Page 1 , lines 85-95). 

Thus the invention as recited in claims 319-344 is anticipated by Feybusch. 

2) Claims 319-344 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Musher (US 2217700). 

The references and rejection are incorporated herein and as cited in the previous office 



Musher teaches ice cream (frozen comestible) on an edible support structure or a 
composite support which has at least two edible discemable (i.e. perceptible) edible 
materials or components or members that are combined together to make the support, 
Le., two combined ingredient materials (Page 1 : Column 1 . lines 37-46 and Column 2 
lines 40-55) also (Page 4: column 1 , line 72 to Column 2, line 23), as recited in claims 
319, 332, 338 and 343. 



actions. 
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The references and rejection are incorporated herein and as cited in the previous office 
actions. 



Musher teaches ice cream {frozen comestible) on an edible( iupport st r ucture made of 
^tidp which can be either edible or inedible, as instantly claimed. The edible stick as 
taught by Musher is attached to the. cereal flakes, sugar, candy flakes or ribbons, grains, 
hard fat flakes or ribbons (Page 1, column 1 to Page 5, column 2, line 40; Page 5: 
Column 2, lines 46-56 and Page 6: Column 1, lines 35-47). Thus Musher teaches of a 
frozen comestible, and a composite material with one or more ingredients, for 
supporting the frozen comestible. The end of the stick may include a lollipop that is also 
connected structure pieces (Page 5: column 1. lines 26-33 and 54-65), which may 
include items such as nuts or even a plurality of candy pieces (page 3: Column 2, lines 
14-21 and Page 5: Column 2, lines 24-35), and the lollipop and structure pieces i.e .. 
before forming into a three dimensional composite support (Page 4: column 1 , line 72 to 
Column 2,line 23) may be coated in hard fat (fluid ingredient), which prevents the 
.. transfer of moistureand improve the adhesion or grip of the frozen comestible (Page.3:. 
Column 2 lines Page 5: Column 1 , lines 65 to Column 2, line 2). Musher also teache,s , 
that the finished product or the composite formed support can be coated with chocolate, 
or sprinkled with other flavoring material, i.e., enrobed or dipped ingredient which is ltuid. 
(Page 3: Column 2. lines 25-30) to make the edible support moisture proof as instantly 
claimed. 

The composite support as taught by Musher has at least two discernable (i.e. 
perceptible) edible materials or components or members (Page 1: Column 1, lines 37- 
46 and Column 2 lines 40-55) also (Page 4: column 1 , line 72 to Column 2,line 23), 
wherein one portion extends into the ice cream and the other portion extends out of the 
ice cream for holding the frozen confection vertically (i.e., Musher teaches of a vertically 
orientated utilitarian support) (See figures 1-6) as instantly claimed. Furthermore. 
Musher teaches a plurality of voids in the overall structure (i.e. note the spaces in Figure 
6 between the structure pieces and lollipop (Page 2: Column 2. lines 20-25; Page 3: 



PAGE 45(78 * RCVD AT 800/2011 1 :58:50 PM [Eastern Daylignt TlmeJ * SVR:W-PTOFAX-001/1 2 " DNIS:2738300 " CSID:914 245 6661 ■ DURATION (mm-ss):28-24 



Aug 30 11 02:1 4p Alice Kiety 



914 245-6661 



p.46 



Application/Control Number 09/641 ,410 
Art Unit: 1761 

The references and rejection are incorporated herein and as cited in the previous office 
actions mailed on or before June 1 , 2006. 

_ , • ^ 

Musher teaches ice cream (frozen comestible) on an(e dibte suppor tstructure madeof_^ 
^stjcR^which can be inedible, however, the stick can be made completely eaiDfeTThe 
edible stick as taught by Musher is attached to the cereal flakes, sugar, candy flakes or 
ribbons, grains, hard fat flakes or ribbons (Page 1, column 1 to Page 5, column 2, line 
40, Page 5: Column 2, lines 46-56 and Page 6: Column 1, lines 35-47). Thus Musher 
teaches of a frozen comestible, and a composite ingredient, for supporting the frozen 
comestible as recited in claims 229. 232- 233, 246, 249-250, 253-257. The end of the 
stick may include a lollipop (as recited in claim 239) that is also connected structure 
pieces (Page 5: column 1 , lines 26-33 arid 54^65), which may include items such as •. 
nuts or even a plurality of candy pieces (page 3: Column 2, lines 14-21 and Page 5: 
Column 2, lines 24-35), and the lollipop and structure pieces i.e., before forming into a .• 
three dimensional composite support (Page 4: column 1 , line 72 to Column 2,line 23) 
may be coated in hard fat (Enrobed or dipped ingredient), which prevents the transfer of 
moisture and improve the adhesion or grip : of the frozen comestible (Page 3: Column 2 . . 
lines Page 5: Column 1 , lines 65 to Column 2, line 2), as recited in claims 234 and 244. 
Musher also teaches that the finished product or the composite formed support can be - 
coated with chocolate or sprinkled with other flavoring material, i.e., enrobed or dipped 
ingredient (Page 3: Column 2, lines 25-30), as recited in claims 235 to 237. 

The composite support as taught by Musher has at least two discemable (i.e. 
perceptible) edible members (Page 1: Column 1. lines 37-46 and Column 2 lines 40-55) 
also (Page 4: column 1 , line 72 to Column 2,line 23), wherein one portion extends into 
the ice cream and the other portion extends out of the foe cream for holding the frozen 
confection vertically (i.e., Musher teaches of a vertically orientated utilitarian support) 
(See figures 1-6), as recited in claims 230, 231 , 241-242, 251-252. 254. 

The composite support as taught by Musher has plurality of individual ingredients, which 
can be discernible (i.e. perceptible), such as the cereal flakes, candy flakes, ribbons, 



Page 1 1 
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DETAILED ACTION 

The response filed December 6, 2005 has been entered. Claims 179-198 remain 
pending. Claims 181, 184-189, 192, 194-196 and 198 have been amended. 



The text of those sections of Title 35. U.S. Code not included in this action can be found 
in a prior Office action. 

Claim Rejections - 35 USC § 102 

Claims 179-182,184-198 are rejected under 35 U.S.C. 102(b) as being anticipated by , . 

.', Musher (US 2217700). ■ ' ■•■<. :'. . : . L ^ - ; 

" Musher teaches ice cream (frozen comestible) on ar able support having at feast two^) 
discernable (Le. perceptible) edible members {Page 1: Column 1, lines 37-46 and >,., 

. Column 2 lines 40-55) also (Page 4: column 1, line 72 to Column 2,line 23), wherein . 
one portion extends into the ice cream and one portion extends out of the ice cream for 
holding. Musher teaches stick, which may be completely edible (Page 5: Column 2. 
lines 46-56 and Page 6. Column 1 , lines 35-47). The end of the stick may include a 
lollipop that is also connected structure pieces (Page 5: column 1, lines 26-33 and 54- 
65). which may include items such as nuts or even a plurality of candy pieces (page 3: 
Column 2, lines 14-21 and Page 5: Column 2. lines 24-35). and the lollipop and 
structure pieces i.e., before forming into a composite support (Page 4: column 1 . line 72 
to Column 2.line 23) may be coated in hard fat, which would prevent the transfer of 
moisture and improve the adhesion or grip of the frozen comestible (Page 3: Column 2 
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A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sate in this country, more than one year prior to the date of application for patent in the United 



13. Claims 179-1 82,184-187,189-198 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Musher (US 2217700). 



14. Musher teaches ice cream on an (Edible support having at least two/discernable 



edible members wherein on portion extends into the ice cream and one portion extends 
out of the ice cream for holding. Musher teaches stick, which may be completely edible 
(Page 5, Column 2, lines 46-56). The end of the stick may include a lollipop that is also 
connected structure pieces (Page 5.Column1 , lines 54-65), which may include items 
such as nuts or even a plurality of candy pieces(Page 3, Column 2, lines 14-21 and 
Page 5, Column 2> lines 24-35). and the lollipop and structure pieces may be coated in 
hard fat, which would prevent the transfer of moisture and improve the adhesion or grip 
of the frozen comestible (Page 5,Column1, lines 65-Column 2, line 2). Musher further 
teaches the structure pieces around the lollipop, which include candy, can be placed 
concentrically (i.e. a circle around the lollipop) to improve support ,or maneuvered in 
some other manner on the support(Page 5. Colum.n1 , lines 45-54 and Column 2. lines 
24-35). Furthermore, Musher teaches a plurality of voids in the overall structure (i.e. 
note the spaces in Figure 5 between the structure pieces and lollipop. 

(Also See Page 6, Column 1, lines 4-70, Page 2, Column 2, line 64 to Page 3, Colum 

1 , line 60 and Figures). 



States. 
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DETAILED ACTION 



Applicants submission filed on 6/24/2010 has been entered. Claims 53-78 have been 
added to the current application. Claims 54, 59-62, 65-71, 73-74, and 76-78 have been 
amended by the applicant. Claims 53-78 are pending and examined in the current 
application. 

Amendments to Specification 

The amendments to specification filed by the applicant on 6/24/201 0 have been 
; received which add proposed term "materiar in paragraphs I0044], [0045], [0165], and 
correct a typographical. error and replacing "caramel on top of the caramel" with 
"caramel on top of the cookie eafaffleT in paragraph [0197] . The "composite material" 
was part of claim 6 of parent a pplication 09/641410 submitted oh 8/18/2000 and thus ; 
regarded as part of original disclosure of the pare nt application. Therefore, the . 
amendments do not introd uce any new matter and have been entered. 

Claim Objections 

Claims 53-78 are once again objected to because of the following informalities: base 
claims 53, 63, and 72, line 1 , have a typographical error as the claim recites the term 
"comprising" twice. Appropriate correction is required. 

Claims 60, 69, and 76 is also objected for the recitation of "comprising'' twice in line 2 of 
each of the claims. Appropriate correction is required. 
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The following is a quotation of the first paragraph of ^ ^U.S.C^ 112 

The specification shaU contain a written description of the invention, and of the manner and process of 
making and using it. in such full, clear, concise, and exact terms as to enable any person staled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor ol carrying out hisj nyention. 

Claims @B1. 89. 90. 94 and 96 are rejected under(35 USC r ^)irst paragraph 
for being based on a non-enabling disclosure. f '/VDE?f' vD e/uT ~ XT rcrBO 

In regard to claim ©claim 76 can be construed to recite that the edible support 
comprises one or more elements a through m, and particulate matter and a 
homogenous comestible. The claim is based on a non-enabling disclosure, since it is 
not seen that the specification supports one or more of elem ents a through m as well as 
having particulate matter and be homogenous^njact. since the edibje support is 



disdosed as being a.composite^how can it be homogenoTJs'^^^ 
inconsistent. Clarification 1 and/or correction of the claim language is Requested. That is. 
if the particulate matter and homogenous comestible are additional tq; the support, the 
claims, should "reflect this For purposes of examination, since applicant has not defined 
composite edible support, this phrase will be construed to mean any two materials in 
contact with each other. Claim 77 recites that the additional confection provides a 
"lollipop configuration". Neither claim nor the specification is clear as to what this 
means. Claim 79 recites that the supported comestible includes means for inhibiting the 
breakage of the edible support. As disclosed, it is not clear what is this "means for 
inhibiting breakage". Similarly in claim 80 for the phrase means for providing a 
supported comestible "designed for a child". How would this supported comestible differ 
from any other? What makes the comestible 'designed for a child"? Claim 81 shares a 
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similar problem as that of claim 76. That is, if one construes claim 81 as the barrier 
having all the properties of elements a-e as well as additional properties of the second a 
and b, where is this supported in the specification? If these are alternative expressions 
of characteristics, the daim should be amended to make this concept clea rer. 

The following is a quotation of the appropriate paragraphs o{^U^C^\^ that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in pubUc 
use or on sale in this country, more than one year prior to the date of application for patent m the Ltarted 
States. 




Claims 72-76. 87, B8, : 91 ? 95 and 98 are rejected under 35 U.S.C. 102(b) as 



being anticipated by(R ef N {Swis s^649^)^ 

Ref. N discloses a supported comestible comprising a comestible comprising a 
body of an edible substance' and a substantially composite edible support capable of 
supporting the comestible wherein the edible support replaces the conventional wood 
("bois") or plastic ("plastique") sticks used to support frozen confections. Thus, since 
the composite edible support replaces the conventional ice cream sticks, it would 
inherently have a first portion in the comestible and a second portion outside the 
comestible for hand held support. Thus, contrary to what has been urged, Ref. N not 
only teaches edible support sticks are conventional, but also teaches composite edible 
sticks are conventional as well. In regard to claim 74, Ref. N discloses that the support 
has good mechanical resistance and is thus inherently "substantially- non-malleable. In 
regard to claim 76, as noted above, the wording and thus the intent of claim 76 is 
unclear. If one construes all of the elements in the alternative, then Ref. N discloses 
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sugar as an ingredient of the edible support. In regard to the method claim 95, since 
Ref. N discloses the composite edible sticks replace the conventional wooden sticks, 
Ref. N inherently teaches adding the stick to the comestible before freezing which is 
how the wooden sticks are added to the confection since after freezing, the addition of 
the stick would be difficult or impossible. 
? The following is a quotation 



i of ^5U. 



S C. 103(aV which forms the basis for all 



obviousness rejections set forth in this Office action: 



/JoT 



(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sougnt to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains./ foQ£p£jU® 
Patentability shall not be negatived by the manner in which the JnveTTtion was made. . • 

Claims^76-79, 86; 93 ancT97 rejected underbil ls C. 103(a )jas being #7 



unpatentable over Ref. N in view of Musher (2,217.700). 

If one construes claim 76 to recite one of the elements a through "m and a 
particulate and a homogenous comestible., then Musher can be relied on to teach the 
conventionality of edible supports (36), additional edible homogenous material (35) and 
particulate material (10). Once it is known to provide edible and even edible composite 
supports, the particular conventional additional materials one chooses to add is seen to 
have been an obvious matter of choice and one of personal taste and to modify, Ref. N 
would therefore have been obvious. In regard to claim 77. although it is not clear what 
a "lollipop configuration" means, as noted above, Firmin teaches a support stick plus 
additional confection and to modify Ref. N, for its art recognized and applicants intended 
function would have been obvious. The particular conventional additional confection 
(i.e., chewing gum), would have been an obvious matter of choice and personal 
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This was a statement regarding a "material" as opposed to "parts" of a support, [emphasis added] 
(Exhibit B, pgs. 26 - 28) as "further including" was used to denote an added mess guard or drip 
guard, etc. Examiner was well aware of Applicant's disclosure of "composite materiaT and 
further made a restriction 5/2/2002 (09/641 ,410) among: 
TV a - "composite material candy bar," 
IVb - "composite material cookie bar," and 

IVc - "composite material granola bar." (Exhibit B. pg. 25) (Exhibit B, pgs. 22 - 24) 

All independent claims of 72,87, 91, and 95 were clear, concise, abd not rejected under 35 USC 

•; K I 

Section 112, first paragraph 5/23/03 (Exhibit page 0) .• " \ 

No rejections had been made under Section 1 12, second paragraph. (Exhibit^, pages/ and / see . 
, consecutive OA page numbers 2, 3) , „- a ' ' 

\4usher had been considered as cited art under section 1 02. (Exhibit^ pg. £ above; and 35 USC 
K" 3 

Section 1 03, Exhibit^ Pg- ^) 

All of Applicant's claims 72 - 95 were found to be novel under section 1 02, over Musher. (Exhibit 
B, page 7) 

All of Applicant's indenendent claims 72, 87, 91, and 95 were found to be unobvious over the 
cited art to Musher under 35 USC Section 103, as are then all dependent claims. 5/23/03 (Exhibit 

B, page 8) 

N ,B 5/23/2003 - Conclusion; All nimm* 72-98 w ^re found to be proper muter section 1 12. novel 
.m*r <^rinr, 1 02. «nri imohvious un H .r Sretinn 1 03 over the cited art to Musher by the Patent 
*r,H Trademark Office at this time. 
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10/7/05 - the Patent and Trademark reintroduced the same overcome reference to Musher with 
the intent to deceive Applicant N.B. All cited art [emphasis added! >«»n overcome bv 
A pplicant prior to the sending of this Office Action . 
^ 10/16/2008 - Non-Final Office Action - 

Objections to Specification - Applicant was required to cancel Applicant's patentable sub j ec t 
matter as a condition of the examination. (Exhibit B, page 13) 

35 U.S.C. Section 1 12, first paragraph - Applicant was also required by the Patent and 
Trademark Office to cancel Applicant's subject matter as a condition of the application 
examination, (Exhibit B, page 14) which subject matter had been known to the PTO since 
8/1 8/2000. upon filing, and as early as 1994 in the Disclosure Document Program, and which had 
already satisfied section 1 12V (Exhibit B,- page 6). . 

^ 7/9/2009 - Final Office Action - Applicant was again required to cancel applicant' s patentable 
subject matter. (Exhibit B, page 15) 

Applicant was again intentionally required by the Patent and Trademark Office to cancel 
Applicant's patentable subject matter as a condition of the examination, under 35 U.S.C. Section 
112, first paragraph, (Exhibit B, page 16) which subject matter had been known to the PTO since 
8/1 8/2000, upon filing, and as early as 1994, above, in the Disclosure Document Program, and 
which had already satisfied all the requirements of section 1 12. (Exhibit B ; page 6). 

# N. B- All cited art had been overcome by Applicant in the response to the Final Office Action 
of 3/9/2004. (See Exhibit B, pages 9, 10, i.e. all cited art had been withdrawn) 
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N.B. The Patent and Trademark Office failed to state when claims are allowable 707.07(j) and 
allow all claims 72 - 98, as required. (Exhibit B, pg. 9, 10) The Office Action of 10/7/O5 was 
clearly prejudicial- The Patent and Trademark Office knowingly and willfully reinserted the 
reference to Musher, without any valid difference in argument, and denied allowance, when it is 
documented that Applicant had already overcome the reference to Musher under both 35 USC 
Section 102 and Section 103. (Exhibit B, pages 7, 8) The Office continues to examine Applicant's 
claims as "composite support comprising two materials" instead of "composite material 
comprising two materials" without regard to Applicant's subject matter, as the Patent Office 
-;• knew in the record. (Exhibit B, pgs. 29 - 32) (Exhibit B, pg. 5 and other prior mentioned exhibits) 

^ N.B. Applicant had asked for assistance with the claims on 8/20/03 under MPEP 706.03(d) and 
707.07Q) (Exhibit B, pg.ll) Applicant was told: 

"It is noted that applicant has requested help from the examiner. Beside the fact applicant 
either has had some experience prosecuting applications or has had experienced help, as 
evidenced by the fairly accomplished commtinicarions, the Office provides help or makes 
suggestions relative to patentability, if the Office has discerned allowable subject matter. 
As of now : this has not been the case. 3/9/04 (Exhibit B, pg-12) 

Applicant submitted that as of the time it was the case, [emphasis added] Applicant tried to show 
that this -was the case" and again sent in Applicant's disclosure documents, to the Patent and 
Trademark with evidence of Applicant's date of exception and reduction to practice of July 5, 
— ^ 1994, Serial No. 357149, since Applicant's IDS, as filed, had been removed from Applicant's file. 
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It would have been obvious to provide chocolate or a moisture proof barrier on 
the support of Ref. N in view of the teachings of both Firmin and Jones who provide a 
support stick which can be edible with a chocolate coating. 

Claim 82 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ref. N in 
view of Ref. Q (Swiss 647394). 

li would have been obvious to modify Ref. N and add a protective mess guard in 
view of Ref. Q which adds such an expedient for its art recognized and applicants 
intended function. 

Claim 83 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ret N in 
view of Sueskind (2,832,708) and Parr (1,835,719). 

It would have been obvious to modify Ref. N and add an edible drip guard to the 
support comestible in view of Sueskind and Parr, both of whom teach the drip guard for 
applicant's reason in applicant's environment. 

; . Claim 84 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ref. N in. 
view of Kennedy (2464515). 

It would have been obvious to modify Ref N and provide for the support of move 
than one comestible as taught by Kennedy who teaches applicant's problem and . 
solution. ' • 

Claim 85 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ref. N in 
view of Hart et ai (6,054, 1 58). ^ 



Claim 85 differs from Ref. IM in the recitation of ^me ans for supporti ng the 



comestible upright on its own. Hart et al teaches it was conventional to employ such a 
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SolicJ-Siate Processing 

"V I 



11 




Processing 



1) GENERAL DEFINITIONS: 



Compositc^^mposi^Xorcomposite materia} 



-i^njis defined as a material that consists of at least 
,-. -rg^rtt^rt^ nKases or combilUHG ns of phases) which are bonded together along 



which pre-exists the composite. 

fin ^com^ite is oroduced via a physical combination of at least two pre-existing 

are produced by bulk processes where one or more phases result frorr, , phase 
rrarLrmatio^many "in-situ composites", such as dtactiond^soldified JJ*-" 
alloys from which a ceramic phase is precipitated^ are thus ^^^^^ 
composites (even though their properties can be described ns.ng composite theory). 

Hybrid composite: a composite that consists of at least three (as opposed to two) fluents 
SsSnd. phaSorcombinaUonsof phases) whichare bonded together at the atomic levehn the 
composite, each of which originates from a separate ingredient material which pre-exists the 
composite (i.e.. there are. at least three ingredient materials). 



MY: 
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UNITED STATES PATENT OFFICE 

FBOZBN CONFECTION AM> MBXHOD FOB 
Albert MBte N*^«*X^- to 
AppBcntton Jruy X 13», SexiaiNa. 282£« 



This Invention relates to a . new. confection, 

aasaobaect of the present mveniionla to pro- 
vide a new confection product that £ey maybe 
5 merchandlsedL sold, and consmned ^ ttie lmm 
of bricks or In other forms, ox that they inay 
be placed on a stick or other holder tor novelty 

e8 KSt of Uus "towtta is ^provide 
lO afrainework irfrm^wnh^ 

^cnca more durable fourrfatton, 
. tore lor ice cream or far product* ^ h ^^f U ^ 

-congeal or are frozen from a relatively fluid 

material Into a relatively bardened to ™e 
15 prodncte may be sold In brick fornx or ^ 
. be merchandised by gt t wrt rr nfrit to a sticfc or 

A tether object at the present jf *° 

20 MdeTwWch is TBed in cOBjmwtum Mfe i Ice 
cram oc other tore* .products. f^^^Z 
SvefcT solidly attached fato the ice cream or 
SSr msS material *> as to dtaamje * » 
SJrtaaHal w the PoasEbnity ^ Orta factor 
SS oairh^er to detach Itself, or to shp 

ttuTfrosSi product partScolfiHy as the product 

softens or melts! .„ 

^further object* and adv^t^es^U^P- 
peariri the more detailed description set Jarto 
39 **ow. it beta* imderstood, 

more detailed description is given fewof^ 
TustratiOQ and explanation only and not by ray 
^SS^nce various »theraa W 
tenS^brtiiose skilled in the art without de- 
35 ptrK IroWtte^OPe and spirit of the present 

^^^^nnodiincnt of this invention ******* 
used, for example* various ready pr^rcd or 
oxecoofced cereal products such as co^flafaKS> 
40 Stos, shredded wheat, bran ™* 
40 SiXr other cereal products or combuwteona 

tt These ready-to-eat cereals are bound toSf*k- 
er into a durable structure by the use «f ^ ™2l 

-5 bag agent, which should have the characteristic 
ctiffC^diiieasufB<de^ 

one preferred embodiment of this raven- 
tioa. a fiate prodnct, such as corn fiafces, may 
be used. - These flafces, by virtue of their more 

50 rigid eonnlticm, supply a firmer trameworfc, par- 
tfculaxly when the product is to be used to con- 
itmctsoa with frozen products far the purpose 
of reinforcing the framework of &e confection. 
* Thn ffrtog that are used should, fox best re* 

55 salts, tie of a relatively heavy fiate- structure 



rather than of a thin structure. Tins vrtH pro- 
duce Increased strength and durability. 

Also, preferably, the cereal flafces or the high 
starch structure nieces* that may be used, are 
preferably toasted or baked so as to crispm or 5 
tenienihem* This not only produces additional 
strength but also. It proves ap^odnct which 
fSHlower and less wafer absorptlonQua^y. . 
This quality Is of linportance particularly "where 
the structure fc used with frozen materials, or 10 
with materials that have an aqueous contend 
and it * thereby aeso^'no* to have Itej^s 
materials seep into and soften these structure 



30 



Aside from crfspentag or hardening tfcese xna- 15 
terJals by baking or tosting them, they nisy 
be otherwise dried, ox they may even belied, 
as in ttie case of rnaterials Such as potato chips* 
or they may be otherwise hardened in any of 
the usual procedures.. ■ - ' 20 

enAodiment of Uns^f^^ 
jan^dsmaybettffilasfDr instance Jteds sum 
as shredded wheat. Also as a .former emboo^- 

used, or dry J^bajoa^or othexto. ^ 
xnatoials may be used. Or. tt is posSh^ to use 
^^ISlS^ardh rnaterials Which ^^J^ r 
a^cieatty durable stroctiire ^ ae form of 
flaies 6r in forms other than^nate. as for ia- 
stance. in a lattice form, or in other shapes. 

sSwever? as noted herein, for ^eferr^dre- 
suits, these products should be erf a^aavely 
dry or crfsp nature, irnd prferabry of a 

frail zratore, so as to preset a more duxableor 35 
^^uSre. partaehlarly *^^*™^t 
is to be used as a basis for frozen products or as 
a basis for any tanfal products whu^L congeal 
SpS^andin^ coolta^. eto., as loxinstazii^choc- ^ 

6I ^^ J irxpT«liB^to 
of cmbodimcaU hard, sugar S^fce* nMjy be 
used, as lor testance hx the form of rfbban£. or 
flakes; Or, fcere may also he jEed hard fct 
wWchir^beeri melted sim^ped^ ^45 
desired flakes or ribbons, or other foens. ana 
thm congealed in these regjrired shapes and 

f onus. m — - 

Kot only a single type or variety of flaiffi or 
gtracture ptoe may be used in ttffi inatorw of 60 
tuo rant structure, but various combtoations of 
structure pieces may be used, as for fnsfemce 
combinations of com flakes and sugar rtohons, 
or hard* fat flakes and potato chips with cr ■wuli- 
out shred strands; and so SorOu ^ «ft 
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The flakes, or ribbons, or other structure 
pieces as for mstance corn flate arear rttbons, 
S5 so forth, itat are used in this 
Smold tor many preferred eases, not hestragbt 
S^raiher, they =H«uld be in a curved 
or otherwise disjointed or ^eg^r or 
larm or condition so as to po^de tetter ^ 
S Quaimea or better ae^esrve founda*o*s, 
^^^ructural strength, or other char- 

aC ^^th£iess, there are some cases whererela^ 
trvely straight pieces of these stmctoe flato may 
te^T^r instance, it might he de^red for 
this structure to he composed ol ^c^to 
15 creater part of wbicn are runntog in one dixec- 
tfoTat Wangle, so as to support tte Irozm n^ 
tSal within the strocture. and so as to form 
various types of foundations. ^.^^ 
^[oub shapes, and various lorms, 
SO types of structure pieces may ^rodttced go aa 
to meet the specific purposes required.. By the 
use of the structure pieces of various sises. ^pes, 
and terms, there may he produced varfaus^aa^ 
ties and characteristics in the final unit, x^rln- 
25 stance. bullsy structure pieces may he used for 
Eo^pedflc purposes, as, for irost*uce. yl^ * 
is desired to have a smaller amount o£ frozen 
. ,.. . $J£££L * thin the product. Also. r^Uvely 
. oval, or restively round, or rounded pieces may 
30 be used, for instance,, to provide r^re open ^2 
; . ^Ub^the unit for the frozen confection than is 
* - provided by various types of flat flakes. 

vVifcb reference to .the binders ox coatang mate- 
rials ol this invention, two different types of 
35 binders or coating materials which ma^te use^ 
•.; although each operates ^er^^dX^U^ 
• different effects, are sugar ; and also «Htilfi fata. 
- \ . aSo! other types ^ binding matmals tliat iw 
: he used, are pectin, powdered sloinzniik. gefatrn, 
vegetable &uvs. and similar materials, which, 
when mixed with proper amounts of am*ous ma- 
terial, rOTdiice.^ereqaizBd binding or coating 

ID ^K&ts that axe used should be relatively tord 
or rigid at room temperature, if the P*™^J. S 
not £sed in conjunction with a frozen PfOrhict. 
However, if ihe.product is used ^ <***2^^ 
with a frozen product, it is generally VTefnrnL 
m : nutrraonal purposes, that the fat should he 
^ blended with ether oils and/or fats, ^ouM he 
*° adjusted so as to he bard or rigid at the chilled 
temperature. This permits the use of a fat which 
will melt or soften at body temperature so as to 
provide superior digestibility, hut whicn, while it 
B5 is serving the purpose of a coating or hmd^in 
B& ine frozen confection will be or a relatively dura- 
ble nature. 

ExampJea of various £ats that may be used xn 
tbe various embodiments of J^J*^?^S? 

oo olive on. cottonseed oil. palm kernel st earin, 
cocoanut ou\ cocoanut oil stearin, hydrogenatca 
or rjaturaHy Hard or plastic oils or fate, or vari- 
ous combinations of these or other types of tats 
and oils, so as to produce the fatty material off tire 

65 required melting; point or for other character- 

The sugar that 5s used in the embodiments of 
- tiiis invention, particularly far coating and hinder 
purposes, may he of whatever type of sugar that 
70 is desired, so as to produce the characteristics re- 
auired- Eur instance, where it Is desired to in- 
crease the strength of the structure, or of the 
-Bakes, or other structure pieces, a comparatively 
hard, or vitreous-lifee sugar may ho used. For 
35 example, molten cane sugar, barley sugar, etc. 



40 



or generally, amieous solutions o* <^J^' £ 
of She* types of suzar In concentrated form, may 

^£et bard or mn»us of ^fj^^ , 

advantage that ttiey produce a f^S^nfa 
stronger structure, and they are of a^er dJs- 
solvJm? nature so as to be less affected oy tne 
SS^ature of the materials hn- 
pregnated ox filled into the unit ^urture. W 
^ShovrByer. because of ^rretetiv^ slower 10 
dissolving properties, they dissolve more slowly 
when placed In the mouth- 

cases where it is desired to have a 
structure that 'will dissolve more ™*>W> 15 
non-*rystaHizuble sugars or other *W-<* 15 . 

dissolving sugars may be used. 3*>r e^pte. 
sugars ol this type may be glucose, honey 
levulose, etc, or combinations thereof. ^ a 
oulckly dissolving sugar may be formed ol as ugsur 
material that is so made, as to he compo«^^ 2t> 
number of small crystals which are held together 
and which have many totorsUces^pores and open- 
ings m, or throughout, their crystallized struc- 

tU ^so, where desired, grycerine, or arnilar mate- £5 
riels may be added to crystaibsable suf*s in 
order to produce wter retaining or relatively 
Don-OTstallizable propertiea. 

Further, where required, various combinations . 
of susars. whefcer of a crystellizable. ori^- 30 
crystaBizable. or other nature, may be mixed and 
' Tised together in whatever proportions are re- 
quired, in order to produce various desired char-.. . 

M Stoe^bc<imierr& of this invention, instead of 35 
using hinders such as hard f at or sug»r ,in ttieir 
na^al iorm. products containing suhstantial : 
^^es o^ither one or botb of these, or other 
binder materials may be used- 

The binder material, further, may c&^J*£ 40 
cereal or starch paste, or it may ^^Tf^fl'. 
tbesame substance as the cereal materia] * ?? • . 
^toff used in making the sfcrurtore. For m- , 
stoce, relatively thin strings made ^^J^ ^ 
may Ve bound toeether vrtth thedr own adhesive- 46 
ness. while they are suffidently soft, and. m_a 
non-compacted form, tor instance, this may he 
n^dto f orS a unit structure, after they have 
£ct£ baked^ed, or otherwise hardened or. 

m. r ' . nan oti 

Also, these bindinff or coatlnE rials may 
consist of various products, or combmations 
tbereoZ. Tor example, a vvato-In-f at emrO^on 
may be made by the armlsifying together of a 
sugar syrup in a hard fat or, a Peered oS 
skim milk may be brought to a relatively fluid 
condition by mixing with an amieous material, 
and tbls product then emnlsified ^nth the hard 
fnt Also, by usir« liquid aus or vanaus other 
jnodificatkms of the oils, fats, or aqueous mate- 60 
rials* an oil-in-wator enroll on may he formed to 
provide rrauired characteristics and to produce 

various specific results. 

Also where it is desired to give added strength 
to the ft^frp or other structure pieces and also, so w 
as to give the structure pieces protection against 
air and moisture, or further projection against 

moisture of the ice cream or similar material that 
is Impregnated or nlled into the unit structure, a 
hard fat or a similar water repeHent material may to 
be used to coat these structure pieces. 

Uns water repellent coating material may 
further serve as the btudTngniaterral, fl^eie tW» 
is desirable, or cUier materials may he used ror 
tfae binder. For instance, a hard fat may be is 
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used to coat the structure pieces, and then, the 
structure places or fi&fces may be mixed with the 
sugar binder oar otber binder, and these struc- 
ture pieces compressed or molded together into 

s the required shape. 

One particular embodiment of this invention 
resides to taxrrporattas, within th e stiato 
£ovnriiig or food materials of a hydroscopic 
powdery nature, or materials which tend to gum 
10 or cft ftp when they come Into contact with -water 
or water-containing isaSR&Us- For Instanc e, in 
mixing the fiabes or srmrXrrre pieces of this lnven- 
tLon with powdered milk, which is a hygroscopic 
material, and th*" using aqueous sugar syrup as 
15 a fctnder, ttois aqueous TPftfrrlaT would affect the 
hygroscopic nature of the powdered milk, and 
thcreisy this would result in Icmpfas. caking: 
and hardening of these powdered mflfc particles 
so as to produce relatively disagreeable qualities 
20^ in the final product m the same way. if ice 
cream or otber frozen aqueous mfttyrtai, is mixed 
into the structure, and thereby allowed to come 
Into direct contact wltfci the powdered milk, or 
* KtrniTrvr hygroscopic materials,, the conditions of 
25 lumping, cabins or hardening would likewise 
follow, 

However, it has now been CoundL ttiat these 
hygroscopic winter! ni<; as for instance, powdered 
muX may be incorporated into a molten hard fat 
30 or into a rfT " n ^ r -water repellent materia l, an d 
fax this form they may be applied to the struc- 
ture Ttfeees. Por instance, in the general em- 
bodiment of this procedure, the powdered nUBt 
and the molten hard tat are mixed together and 
35 the powdered waXk is dispersed thoroughly tothe 
molten hard fat. This fafc-mim mixture Is then 
sprayed, or coated; or otherwise applied to the 
flflinx or structum pieces and is allowed to con- 
geal thereon. These structure pieces are then in 
40 a condition whereby the hygroscopic materials 
wul be relatively well protected from aqueous ma-- 
terJais, and these structure piece s may fce 
bound toge^^ witfcaoTicous sugar syrup. OTUiey 
may be mixed together with aqueous materials 
45 sacn as liquids or Ice cream which, may congeal 
thereon. . 

This coating of a fat or simftar water repellent 
material, aside front providing for a method of 
applying hydroscopic Tfifflyrlals has many oUto 
60 - advantages. For instance, this- procedure results 
in structure pieces remnlniTtg crisp sxid nardEneu\ 
notwlttLstaodmy the fact that aqueous materials 
are present in the imlfc- 

Aign , considerably increased strength- is pro- 
65 Vided to the unit f carnation and in. the fonxj*timi 
of tfcer flakes or structure pieces, so that when 
they axe pressed together, they are not broken 
or frnrpbwr sn gftsflv. Also, in bundling or cpn- 
smrptlon, these entire units retain substantially 
60 - rtinrr p stTP ri C^'b- 

SfcilLfnrther by the use of a plastic or hard Cat 
*mrb>TttJ. particularly if it Is applied at a rela- 
tively high temperature as for ir^te ntp from 
about 200° P. to 210* P- and allowed to remain 

«5 & % this temperature in contact with the food 
pieces for a period of time, there is a tendency 
for the fat to seep Into the fibers or body of the 
flakfe or atructme piece, so as to reduce tiie 
tendency towarajs cracking or cramblizur of the 

TO structure pieces. m 

The flakes or similar materials which form Oie 
. unit structure, after they have been mixed or 
coated^, <rr etlrorwfco conaHned with, tbe Mnder 

material, are ihsa molded or compacted together. 
*5 tt Is preferable, if any cmnpresstari «r otHupEct- 
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mjr is used to compact Siese strdctwre pl«*a 
together rattier tightly, so aatoresuifc taajprotot 
^ShS a large number of large opening 
toOTBhont. This is. of course. ^Important 
embodiment that is arcompUshed by ^ lrrv f n : * 
tigp. in that It provides a framework for the 
frozen confection, or similar confecUoo^ soas to 
produce a durable structure to act as tte frame- 
wor*. but, at the same time it further V™*** 
an even larger amount of space within the unit 10 
structure in order to enable as much, ice cream 
or other <?*r>n<rr product to be impregnated or 
Sited into the structure. 

The flakes, or shreds, or iTrmitrntions , or other 
structure pieces that are used to the structure. 16 
may liave mixed with them, or coated, or other- 
wise applied or adhered to them, various f»^r- 
ias or food materials as for instance powdered 
™nv L cinnamon, powdered cream, cocoa, or more 
soHd materials as for Instance raisins, or nuts, aw 
or various essential oils, or other Ihrairi flavoring 
materials. The btmltog material that binds these 
^ 0 f^Tc to the structure pieces may^or may not 
be tfce same binding material that is used to bind 
the structure pieces* together into the unit form- » 
Also, if desired,* the finished product, whether in 
the form of a non-^rosen, or nrm-congealed prod- 
uct* or- whether to the form of a frozen confec- 
tma, may be.coated or dipped toko chocolate, or 
it may be covered or sprinkled with other flavor- . 

ins mfl'* wlnlR . etc . - 

Tn preparing the *rtroeture of this tnvenuon in 
corjunction with frozen confections, or to con- 
junction with materials that are Placed within 
the structure to relatively a lkrold conditio^ and 3* 
allowed to congeal thereon, ttie sUuuture is flr&t 
made by rnixmg the structure pieces, as for tor- 
stance the corn flakes, potato chips. . etc. with 
the binder material such as the molten hard fat, 
or the heavy sugar syrup. The sugar syrup may 
be Heated to about 150* K,'far instance, so as 
to **itn It and thereby so. as to provide lor a 
thinner and. more complete coverage, as. for 
better adhesion at the contact P^ots. 

Tf molten hard fat is used as the binder, k 
should be allowed to congeal so as to harden, and 
thereby so as to hold the s tructu re pieces to- 
gether more durably* ■ JX , 

jt sugar fa used as the binder, the unit sunxc- 
tore, after the flalces or structure Pieces aavB ov - 
been molded tageHier, may or may not be dried, 
depending Tipon the nature of the sugar material 
that is used. Generally, however, it should be 
dried, because the entire structure should be suf - ^ 
fidently firm so as to retato the required dura- 
hlllty for dipping or for otherwise a pf^ yi rtg 
ice cream or other frozen confection^ 

Tne lTy> ^ structure formations are then dipped 
Into, or are fined with the relatively fluid or 
plastic material, such as the ice cream rnhx, and 
then this material with which it is fined or into 
whlcb ltr is dipped, is then frozen or congealed - 
within or on the structure. Tbis procedure of 
(Offing or dipping should generally tafee place 
while toe fee cream or base material is in a sub- 
stantially fluid condition so as to substantially fill 
all of the spaces, interstices, and openings that 
axe within the structure formation* . 

Tlie fjftfr**. shreds, laminations or the oth er _ 
staracture pieces that are used to toe matin? of 79 
the structae. may be coated wi£h molten bard 
rat* molten chocolate, molten sugar, or wU3x other/ 
rfwrttoy flavor or food elements, which materials 
should thereafter congeal on these structure 
T1I5CCS, g jTt WT^ j pff n alter cnTrgpfatkm and harden- 
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tag of these material the liquid Ice cream mix, 
for instance 1b filled Into the cpeoings and spaces 
of the structure so as to result in a new and un- 
usual product in which the Interior portions con- 
5 tain, chocolate laminations, or laminations, etc, 
of other flavoring materials- The use of these 
materials Id this lamination or coating form, pro- 
duce further strengthening quality to the unit 
formation and also this use produces a new and 
10 unusual product from the standpoint of novel 
confection, ch aracteristtcs. 

The general use of the products of this inven- 
tion is In ctnxhinctton with base materials which, 
it Is desired, should be present substantially pre- 
16 dorninantry. In other words, in the mating of an 
ice cream confection, for instance, it is expected 
that the ice cream should be the predominant 
flavor element and that It should be the base ma- 
terial In view of this, it is therefore desired that 
20 the unit structure of this invention should be of 
a form so as to permit the storage or retention 
vrthin its own structure form, of substantially 
large amounts of the. fluid or plastic material 
that is filled therein, and which is afterwards con- 
- 25 gealed or hardened. 

* For this reason it Is of Importance hi the em* 
bodiment ot thfs Invention, where it Is desired to 
pro vide as ph*»Vi space as possible for the pre- 
dominant, base material, that the st mctnre pieces 
20 which are teed to farm the haste structure should 
-. generally be of a relatively non-bulky form and 
\.tbey' should present as little mass, as po ss jWfi . 
Therefore, products which are bulky, or sweDed, 
or products which contain considerable air space 
35 within their own make-op, are generally not de~ 
' suable, . ^ 

•Aside from the use of the unit structure, as 
herein described, for the purpose of .holding the 
frozen or congealed material thereon and there- 
40 in. this structure, In various embodiments, also 
serves as a means for anchoring and mare firmly 
; holding the stick, or other holder Within the 
■frozen or hardened piece. 
Fhr instance, because of the melting quality of 
45 ice cream, and because of the fact that froaen 
materials develop softness rather quickly after 
they ere taken from the freeaser and white they 
are being consumed, there Is a tendency far the 
stick which holds them, to slip out, before the 
50 entire ice cream or other trcsem material has been 
r^c mnpfi This results m many obvious incon- 
veniences and disadvantages, _ . 

However, by the formation of the unit structure 
.as herein described, rt is now possible to Provide 
55 a frozen confection in which the stick Is suhstaxH 
thn; mor« fls-mJy *jad xnaro seenrdy hrtrt. and 

which will remain so. untai practically sue enttrc 

Tms te uiogu ccd by hgying the aticfc or <*yr 
so b^fc^fbrndycesnentedorattacl^ 

stroctnrc by the use of bhufeiff m^a*jtewnto 



65 



TO 



stoatoptecestoBEffler. Hase 
ito ttot are to hold s^xito tlKS^ 

tore may be, fox tostan^rotei s^-f™*" 
M, or G^r W be Pa«*re40^Te^^ 
gums, ox pectin, in aqueous p*sty form, ofjfgf 
may be annbixniSaDS at these ©r otter materfafa. 

Example! 



ttou is to mix 200 eraras of dry corn flaKcs wk- 
seiher witti 120 grams of tfneose of ahemt^ 

g_ - . _ ^ ,,-|, — in a. mold Vim. 



a stick placed within the unit stroetoe to toe 
extent of about one-third or oce-half of the 

^ ^^T^n. * ^ ™* 
to dry at a temperature of ISC'*, tel 5 
for a period of about 3 hours, Then further dry- 
ing atroom temperature for about 34 hours may 
take place if necessary, 

After this structure has been dried, it is oippett 
into or otherwise filled with the confection mix 10 
which Is then congealed therein. In order to 
get as ranch of the HquJd confection material as 
possible Into the openings of the structure unit, 
ttds confection material should be made as liquid 
cTas thin as possible, so that It wfll permeate 15 
throughout the entire unit and flu as many of t&e 
spaces as possible. One of the ways by which this 
may be done, for instance, may be to J^Jf 
unit structure which is attached tothe stick, into 
a mold and then pour liquid raspberry ice xnrj. *u 
for instance, over the product, so as to coyexit, 
and then to subject this product to the freezing 
procedure. 

Example IT 

Instead of placing the stick or holder within 
the structure piece of Sxample I while the product 
is being molded, the oblong or square or round ^ 
unit structure may be dried wrfcbcui the ettefc 
Then, after it is dried, a hole la made witinn the 
unit piece and the stick is Inserted. Thereupon, 
a molten hard fat, or a molten sugar, or a pasty 
mixture of pondered milk and water may be 
placed in the hole along with the stick so as to 
c^^tittothemdtstTUrture. ^^^^ as 
tcrial that laplaced into the hole wm attach ^sdf ■ 
to the stick and wfll also seep onto arid aroundoie 
other flakes or structure pieces, and thereby there 
will result a substantially arm anchorage of toe 
holder within the confection. Of course, the \ / 

binding material should be allowed to congeal or 
harden, after which the stick will be bald in a y ^ 
very firm position. ■• , ■ 

Thereupon, the unit structure Is filled or im- 
pregnated with She material which is then frozen ^ 
or congealed therein. 

Example IU 
There may be coinbtned BO grams of flakes or 
rimflar structure pieces, and 10 grams cl bard 
Wtable fat of 115* F. ; melting point. JTfte fet 50 

flakes are added into the molten fat^ are 
mixed thorcragfaly therein to order to thoroughly 
coat these structure pieces. 

This roixtore is then placed into molds and 65 

Z****** ** lata a tempraateeof » 

i» order that the lat may congeal ana mnu *^ 

Hates tocpeincr. _ 

^Xter congelatlim has tsXexi.pto«, th^onit eo 
suture may be fiBed with the ^5L?^^2?^ 
SS^Sfafa then hardened or ftcaen trtcreL^ 
SSoo^SOTliiff — .^n^w tr desired, may be 

rjntfd wSSH the molten dam la*, pnox to 
mixtcrewifliattfiate, 6 

■S^e mar he r*^"^ tngeoyr TO grams <£ 
grarmlated cane sugar and 25 grams of water. 
SSlTterted to about ISO* or until It be* ^ 

°to^is ooofed so ******* 
fitojrtialfy soften the flakes ^h^it is mfcerf 
2^xewrth. *Ehfc syrup Is then irniT-d with 50 
grams or ae flakes or fihnQar stxTB^are pieces so 

ss to thmngblr cost aD of U» &tes 76 
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Tills cxunblried product is then molded and 
slightly compacted. If desired. The prodnct then 
Is placed at a temperature of 135 # I*. for about 4 
or 5 hours In order to dry. Alter this, toe product 
5 may have an air drying at room temperature for 
about 24 hours. - 

The cane sugar may have cinnamon , vanilla, 
or other flavoring materials contained therein, 
or a combination of Uanid hard fat and chocolate 
10 powder, for instance, may be sprinkled over the 
unit structure, 

A stick or holder may be placed within this 
structure as herein deserted. EHppmg* coating . 
freezing, or other required procedures may lol- 
ls low; 

Bxamvte V 

- There 2s mixed together 10 grams of powdered 
*vim mnv with 35 grams of hardened vegetable 
ail of 115" y. melting point. This mixture tabes 
20 place by heating the hard fat to a temperature ot 
180° F. so as to melt it. and then mixing the 
powdered raQk very thoroughly therein- At this 
point 50 grama of the flakes; for Instance, are 
miraT into this fat combination and the product 
is completed as described in TSrrnmplp III above. 

The stick ox holder may be placed and fastened, 
by adhesion -within, the unit structure after the 
structure is completed.. Or, a piece of spear- 
Shaped hard candy, widen has first been attached 
to the stick in lollipop form, is imbedded into 
tibe fiake-f at-mflk combination while it is being 
moMem 

In the embodiment of this invents on, the unit 
structure to which Is attached the stick or holder. , . 
need not be ol relatively the same sSae as the : 
entire frbaen or hardened piece so as to be present- 
in substantially the entire hardened piece.. In.- t 
stead, the unit structure may be Of sitfflraprit size 
to be Included within only about one- third, or. 
one-half, or within even srnp.Opr parts of. the" 
frozen piece. In tins way, the structure which 
has been reduced in size,, win serve as a firm .base . 
or foundation for the stick, but will pxtytf de/eveh . 
greater space for the ice cream or other frozen 
45 ccnlectSon mat is used therewith- in cases such ' 
as this the structure may be in the form of a 
horizontal strip or block, or, it may be vertical, 
or it may be in the form, of an angle Joined at 
tfce stick," or it may be tn the form of a 'cross, 
or a circle, or in various ether shapes or forms 
so as to provide various characteristics, as for 
instance a more durable foundation for the 
hardened confection. 

m a stai further embodiment of this invention, 
the stick may first be made so as to nave, at the 
end thereof, a piece of candy, and particularly 
a piece of hard candy, as for instance, In the 
lorm of a lollipop. This may then be placed into 
the flakes or structure p i eces, while they are 
being molded, lor instance, and in this way, the 
candy piece will serve as a. rrre.TTS by which toe 
stick: may be held more firmly within the unit 



25 



30 



35 
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agent between the candy piece and the structure 
pieces, so as to secure a firm adhesion upon cool- 
ing. 

A2so\ other binding agents may be used in place 
or the hard fat However, with other types of 5 
binders, drying or heating may be necessary to 
have the candy adhere, rather than a cooling 
procedure, as In the case of fat. 

Likewise, this procedure may be used even when 
there is no candy on the stick, in which case, ft 10 
sufficient amount of the binder may be applied 
to the stick, so that when it is placed within the 
structure, this binder Is then softened sttffl.- 
deutly, nrt * then hardened or congealed, there 
win be produced a product in which the stick ia 
is firmly cemented, to the strncture pieces, and 
thereby becomes well founded to. the entire struc- 
ture. 

In various cases, also, the candy at the end 
of the stick may be spear-shaped or further so 
shaped so that the candy will form, an ctetruc- - 
ttan so as to further increase the hold or grip that 
It has wlthm the structure unit. 

The candy material which is attached to the 
stick, may be not in just one piece, but it may 25 
be in ribbon form, particularly as curved rib- 
bons, or it may be in the form of bent or curved 
flakes for instance, or it may be In various other - 
forms so as to more rigidly held the stick on to 
the nnit structure and thereby so a& to hold it 80 
securely within the ice cream, ex similar block. 
Also ha some eases, the hard candy ribbons may 
take' the place of straight rfbbons or flakes which 
are fastened or melted on to the stack, and which 
are placed ha a position horizontal to the stick. -3fi 
• in order to facOitste the entrance of the liquid 
or' plastic frozen . confection into the Interstices 
and spaces in the unit structure, and so as to AH 
these spaces- as much as possible, it is desirable • 
in many -cases to evacuate the air from these 40 
spaces by such methods,. as for Instance, drawing 
the liquid ^confection into these spaces by vacu- 
um. - In - a process such oa this, the air may be 
evacuated Xrcm between these spaces, and then 
"the vacuum continued. In order to draw the Ikt- 45 
-uld material therein. . 
r Also,, with reference to the stick or holder that 
< is used in these confections, this stick may be of 
- the usual type, such as a heavy rope material, 
1 or a wooden stick, and so forth. In some cases, 50 
where desired, the. entire stick, including: the 
holder, may be of an edible material so that it 
all may be consumed. Also, it is possible to have 
all, or part of the unit structure within the frozen 
confection baked on the stick so as to provide a 55 
strong fMihprfnm to the stick. Various other com- 
hinatiocs of the methods herein described may 
be used with reference to the holder far the 
frozen confection, or with reference to its ad- 
he dan to the unit structure therein. " 60 

Xn the accompanying drawing are shown duv- 
pramnifitScaXJy- some of the embodiments of the 
present Invention to which the .present Jnveix- 
— ■ " £Vk» — *■ — ***"" *" 



the hard, fat so that the hand 
Then, thereafter, the fat is allowed to congeal 
by placing the entire unit piece into a cooler, or it 
may be further hardened by the ice cream or 
other frozen material ^hich is then Xrozajn there- 
in ox by various other methods* TMs will result 
in' the hard fat becoming soft car liqnia at the 
. warmer temperature so as to form an adhesion 





tfons trpon handle members, which may be uti- 
lized according to the present invsiHfliL _ TO 

Figures 4 and 5 are enlarged views showing .a 
form of coating and surfacing of the strncture 
pieces and the *™*tgg of their attachment to 
i^Lfx stick. 

Figure 6 is a farther longitudinal sectional 75 
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view showing an alternative tern fitotratl^ 
the method by which, the stick may be locked 

in the frozen conlecttan coB3txuction- 

Referring to Figure 1 the skeleton framework 
R may be formed of a plurality of dried, crisp food 
-ftp fere or chips 10, and which for example may 
he com rice Hakes* potato' flakes, or var- 

ious other dried, toasted, roasted or prepared 
food products, preferably In flake form. These 
io flakes may be covered with bard fat or with sugar 
or with other suitable binder materials II and 
then molded or formed with or without the stack 
14. Each of the ******** 10 in Urfs illustration Is 
provided with a coating II and in the embodi- 
t* jnent shown, the srick It Is afterwards Inserted 
and amccd to Hold IfxcJf in position by an edible 
cement IS which, for example, may be powdered 
Twrtitr made into an aaueous paste, or a hard fat, 

or even a sugar syrup. 

20 After the product has thus been formed, too 
interstices or recesses between the Sates JC I may 
he Sited with a liquid material r2 such, as liquid 
ice cream mixture, which may then be frozen 
in position to substantially fill all of said recesses 
2& following which the entire article may be coated 
with -chocolate,, as designated at IX. 

The structure of Figure 1 will not readily fail 
away from the stick, nor wul the ice cream read- 
iry tali off the stick, or drip upon the person eat- 
SO ing It. The flakes tend to form an insulating 
casing fox the ice cream, WnerA the arr is evacu- 
ated from the fxajneworfc before filling it with 
Ice cream, the ice cream will keep better and ap- 
patently wffl retain tta desired flavor for a longer 
as period of time- _ 
The stick la may, if desired, he made of wood 
,or.";rape ox same suitable edible or inedible ma- 

' ^^G^gure 2 the framework or skeletonis made 
40 up of a series of flakes or other structure pieces 
. IS which may be connected to grthrr by. a sugar 
ox fat coating 17, Jtar instance. 

•The stick la may be of the same material as 
the enlargements 19, and this entire stick may 
, 45 either he of wood or ol other shnllsr materials 
or it may be of an edible baked or toasted, prod- 
uct." Still farther, the enlargements together 
with the major poxtian of the stick within the 
confection may be of the hard, crisp -food ma- 
60 teoEU, and may be baked on the wood stick. 
These enlargements which are firmly held within 
the unit skucture comprising flakes or other 
structure pieces, enable substantially increased 
retention of the stick within the frozen confec- 
G5 tion. The liamd conf edaon mix ill may then be 
fnTp^ within the open spaces of the flakes, and 
frozen therein. 

If desired, the flakes of Figure 2 may be. elimi- 
nated entirely in which event the enbrrgements 
CH> 19 will serve to taore firmly hold the stick within 
the confection, although not as well as when the 
flakes are present. Also, the stick may be a, regu- 
lar wooden stick or other holder which Is flrm£ 
joined to the enlargements 19 by adhesion with. 
CS hard fat, sugar syrup, or by being baked thereon. 
Tn the embodiment of Heare 2, the stick may 
he molded In position with the structure pieces, 
while these structure pieces are being mcld^dto- 
getUer. The enlargements 19 win then be held 
70 firmly in position and will join flnnrj with the 
adhesive coating 17. . 

Hi the embodiment of Keure 3 a dough ot 
cereal product 21 may be bated o n the s tick 2Z. 
This will provide the grille or latticework forma- 
75 tioa2l, attached to the stick 71. The frozen con- 



fection 23 Is then placed thereto, and frozen with- 
in OTirt over Hit** grille formation. 

In Figure 4 is shown the enlargement of a por- 
Hon or one emhorttmffnt Illustrating the attach- 
incut of the flakes 10 to the stick U, It will be 3 
note! by reference to Figure 4 that the adhesive 
coating M whether sugar or fat or a eomMna- 
tion thereof extends substantial^ continuously 
over the flakes 10 and also over the wan of the 
stick U so that there Is a permanent and sat- 15 

tti pignxe 5 is shown an Internal construction 
similar to that of Figure 4 in which, however, the 
flakes ?6 are coated with hard fat M which car- 
ries a hygroscopic powdered material 2S» 15 . 

As shown In Slgnre 5, the flakes 2& are pro- 
vided with a fat coating 2T, carrying the hygro- 
scopic powdery material M- For example, .this 
may be powdered milk- The sugar hinder 21 
extends over the fat coating and aim over the 26 
*tick 25 to torn a substantially continnous html- . 
irxg. 

In Figure 6 is again shown n myth ft embodi- 
ment in which the sand piece structure 15, has 
molded therein, or rigidly attached thereto a 25 
stick 36. This structure 3* win lock the stick. M 
in position so that It cannot be readily moved 
from the flake structure made of the flakes II 
bound by the binder material St. through which 
flakes fe interspersed the frozen conf rction St- 30 

The structure 25 may be made of a hard candy 
or of sugar, or of a crisp, baked product and It 
win assure a firm junction -and union of the stick 
35 with the flake structure, so as to durably hold 
the stick within the frozen confection- 55 
-What X claim is: -. ; ^ ■ ■ . 

L A frozen having extended there- 

into a hand holder member, said hand bolder 
member being anchored within said frozen con- 
fection by attachment, to a structure whic^Js ffl 
contained at least wittdn a portion of the frozen 
confection, said structure comprising a p mrulity 
of substantially rigid food pieces bound together , 
by an edible adhesive material, said structure 
having tatercofnmimicatiiig recesses extending 45 
throughout, and said, intercommunicating, re- 
cesses being substantial filled wife the frozen 
confection. . „ . 

2 A frozen confection having cootFuned feherem 
a structure farmed oC a plurality of suhstfintiaWr- ^ 
rigid food pieces bound together by an edible 
adhesive material, said structure having inter- 
communicating recesses therein, and said niter - 
conmnmlcating recesses being substantially filled 
with the frosen confection. .»» 

3 A frozen confection having contained tnere- 
in a structure formed of a plurality of substan- 
tially rigid food pieces bound tog ether by an 
edible adhesive material, said strnctare having 
mter communicating: recesses therein, and sa^ fin 
intercommunicatinc recesses bemg sutetantial^ 
fined with a frozen material, said food pieces be- 
ing substantially coated with a fatty water re- 
pellent material. . , , .^^^ 

frozen coofection bavin? contained there- fl6 
in a structure formed of a plurality of substaa- 
tiaUy rigid food pieces bound together by an 
edible adhesive material, said structure laying 
intercmumiHncating reces^ 



communicatiiig.recesses bang substantia^ fflled 
with a frozen material, and ^^^^^ 
me coated ther«m a water repellfint msterlaL 
v^ter x^peUcnt material betas a. tat, and said 
fat containing therein and substantially encom- 
passiag a material that tends to cake upon eon- ^ 
tact with, water. . 
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5. A frozen conf ecttcn bavins contained there- 
in a .structure termed of a plurality of substan- 
tially rJgW food pieces bound together by an 
edible adhesive material, said strncture having 

5 interccnimnnicatiiig recesses therein, said inter- 
communicating recesses being substantially filled 
with the frozen confection, and said food pieces 
containing q. fat material as the handing 

or coating material, said fat inaterM behi£TC2a- 

lii tively soft et body temperature so as to facflitatp 
the d^estjon thereof, but being: relatively hard at 
the chXUed temperature of the frozen material 
so as to have substantially good coating and bind- 
ing QJttBCly. 

is 6. A frozen confection Having ex&ntel tHere- 

into a hand holder member, said hand holder 
member bemg anchored within said frozen can- 
I ectton by attachment to a siruc Liu e -which iswn- 
tshted at least within a portion of the from 
2B confection, said sLriwUir e comprising a pJarallly 
or substantially rigid food pieces bound together 
by an edible adhesive material, said structure 
navin* lu kM rrmftmn n tcattng recesses extending 
tfrgTOTTi said intoxomrmniicafcim? recesses Mis 
SK substantially fined. Tjrifch the ttoasn confection, 
and said band holder member having an obstruc- 
tion thereon, said obstruction tapering ont of 
the fr^a holder member and into portions of the 
structure so as to more firmly hcW. and retain 
30 said hand holder mkmoer within the frozen con- 
fection* J 

7 A process of maKtn? a froseit f^fpff frwn . 
said process i^piiflins snrortolns a plurality of 



relatively rigid food pieces, ninding them ta- 
^e^eT^th an edible adhesive . 
leave cominnrncatmg recesses substantially be- 
tween tfaem, and then providing a . hand haMcr 
member to extend into this structure, proyia^ 5 
addltlcnalbinmne material on theporUonof the 
band holder member that is eadended hito^cne 
structure, and then nTHng tti* interstices b etween 
the food pieces with the frozen confection in its 
relatively liquid form, and then P^^l 0 ^ 10 
contain^ of the structure of^e bound feod 
jaeces Taifchin Gie frozen co n f erfif tn and then 
SeeSne so as to result in tfca froaen confectioa 
^^sfro^cdndilion^^^ . 
Ul the structure as wen as on. the outride of the 15 

^^^trozen canTecUon or claim 2, the edible 
adhesive material being a hard fat- 

g/Tbe frozen confection of rfatm 2, the edible 
adhesive material being a hard snsax- s» 
- 10. The frozen confection of claim X the rigid 
food nieces being crisp cereal nates- 

STflSaa confecann of claim 5> to rigid 
food pieces being sugar fla&es- - , 

^ ^frozen confection of claim 3, GieiliPd so 
food pieces being cornfiajbea. 

IS. The frozen confection of claim 2, tne 
frozen confection betas ice cream. a 

14. The frozen confection j^?*^ ^ 

tenal tending to cafee upon contact with water 50 
betas powdered nuTk: j» , 
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elated Appeals and Interferences; JX. 

The above application 1 1 /903,722, Method of Supporting a Frozen Comestible, is a division of 
application 09/641 ,41 0 : "Edible Supports for Comestibles with Optional, Edible Mess Guards and 
Drip Guards," filed August 18, 2000 (Status: Pending Petition for Review by Office of Petitions). 



1) 10/183,074, Edible Malleable Supports for Comestibles with Optional Mess Guards 
and Drip Guards - filed - Appeal was Filed (co-divisional of application 1 1/903,722, 

above) . ■ . \ ■ ■ • t ■ V 

An appeal was filed regarding co-divisional application 1 0/1 83,074. Edible Malleable 
, Supports, onl 2/21/2005, (now abandoned). Result: The prosecution had been reopened. 
The scope of coverage of the claims of this application's incLuded in the remaining 
existing application(s). (Exhibit A, page 1) . 

The inclusion of reference to parent application SR No. 09/641,410 is submitted as proper under 

the following: 1205.02 Appeal Brief Content [R-8] - 1200 Appeal 

37 CFR 41 .37(c) (1) merely specifies the minimum requirements for a brief, and does not 
prohibit the inclusion of any other material which an appellant may consider necessary or 
desirable, for example, a list of references, table of contents, table of cases, etc. a brief is in 
compliance with 37 CFR 41. 37(c)(1) as long as it includes items (i) to (x) in the order set 
forth. 

Applicant respectfully submits that the subject matter of Parent Application SR 09/641,410, 
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Edible Supports for Comestibles is closely related to the above application under appeal and may 
be related to the outcome of this appeal. 

2) 09/641,410 Edible Sapports for Comestibles with Optional Mess Guards and Drip 
Guards 

Related proceeding under 37 CFR 41.37(c)9(l) (ii) 

Petition Filed under US 37 CFR 1.181 to the Director of Patents and to the Office 
of Petitions for 09/641,410 (parent of the above application) 

. N. B. (Applicant had sent a petition to the Office of Petitions on December. 
, 16, 201G. (Exhibit A, page 2) This petition, which was addressed to trie 
\ ; , Office of Petitions, was not forwarded to die Office of Petitions by the , 

.. ... . . . Patent and Trademark Office but sent to the Technology Department. 

: . V . • ' (Exhibit A, page 3, circled date) Applicant had to send another petition on 
: " . December 29, 2010, specifically addressed to Mr. Brian Brown in order to 

have it delivered to the Office of Petitions (Exhibit A, page 3 - arrow) 

The Rejection of Applicant's Claims in Parent 09/641,410 Was Overcome with Respect to 
Musher (US 2,217,700) on 5/23/2003 

All rejections of Applicant's claims in 09/641,420 had been overcome with respect to 

Musher on 5.23/2003. 

Furthermore, all cited art had been overcome by Applicant in Applicant's response to the 
Final Office Action of application 09/641 ,419, Title: Edible Supports for Comestibles on 
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3/9^2004. Thus, Applicant's claims were patentable over all cited art and should have been 
allowed by the United States Patent and Trademark Office but were not. 



The relied upon reference: 

Musher is the same and sole cited art used to reject all claims of the above application, as well as 
the Parent Application SR No. 09/641,410. Musher constructed a: Frozen Confection and 
Method for Making It. (Title) Musher corrected . edible framework structure of edible flakes 
and ready to eat cereal pieces which holds ice cream within interstices made by the cereal flakes, 

embodiment figures , -2, 4-6). Musher teaches that he constructs a durable structure (pg. 1. col. 
1; a. 44) using stnrcture pieces. (Pg. 2, col. 1.1.22) Mudwr*? edible structure is a structure made 

of many small parts. 

8/C/2000 - The PTO was aware as of the day application 09/641,410 was filed that Applicant's 
support for a frozen comestiHe comprised "a composite [materia.!." A search «. done on 
8/1 8/2000 exclusive* for dass 426, and subclasses 90, 91, 134. and 1 32, in which "a composite- 
is classifies. Thus, the Office w*s aware of Applicant's subject matte, (Exhibit B, pages 1, 2, 2A 
specification Butierfmger, Snickers, Milky Way. Kudos, Keeble, Fudge Sticks) 

N. B. Applicant's IDS including Applicant's Date of Conception: Applicant's proof of date of 

«~ of 1994 fSR 357149): 1996 (SR 403049); 1999 (SR 
conception and reduction to practice of 1994, (bKis/i w ), 

455819); stamped by the USPTO were removed from Applicant's sent documents 8/18/2000. 
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(Exhibits. page 1 (see: Applicant's IDS is notthere); (Exhibit B, page 20 - Applicants 
Transmittal Form, see listing #10, Applicant filed an IDS on date of filing 8/1 8/2000); (Exhibit B, 
page 21 - Applicant's postcard listed Applicant's IDS). 
(See: Chan 6,177,110, issued January 23, 2001) below. 

Applicant's last drawing sheet 1 9/1 9 was also removed from Applicant's sent documents, 
(Exhibit B, pages 20, 21 Applicant's 19 sheets of drawings.) 

5/23/2003 - The reference to Musher (US 2, 217,700) (1940) had been considered in the 

examination of 09/641,410, 5/23/03. (Exhibit B - page 3, 3 cout - Patent to Musher US 

21217,700) Notice of References Cited, 4 m entry (D)) . • 

■ The Patent and Trademark Office was aware ftat Ap^'s support for alrozenco^e 
comprised a "composite" [material] at the time of the-first Office Action on the merits, as would 

24, which recited "composite material." (Exhibit B, page 5 - 2- paragraph, Hue 6-7: (t.e. 
consistent whh the specification) (Restriction 5/2/02 - Exhibit B, pg. 25) 

Examiner stated: 

-ta fact, since the edible support is disclosed as being a c^ito how can it he 
homogenous? The two are mutually inconsistent.." and 

■to regard to ciaim 76, ciaJm 76 can be construed to recite that the edible support 
' comestible." (Office Action - 5/23/03) (Exhibit B, page S) 
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This was a statement regarding a Material" as opposed to "parts" of a support, [emphasis added] 

(Exhibit B, pgs. 26 - 28) as "farther including" was used to denote an added mess guard or drip 

guard, etc. Examiner was well aware of Applicant's disclosure of "composite material" and 

further made a restriction 5/2/2002 (09/641,410) among: 

IVa - "composite material candy bar," 

IVb - "composite material cookie bar " and 

IVc - "composite material granola bar." (Exhibit B. pg. 25) (Exhibit B, pgs. 22 - 24) 

All independent claims of 72, 87, 91, and 95 were.clear, concise, and not rejected under 35 USC 
Section 112, first paragraph 5/23/03 (Exhibit B, page 6) 

No rejections had been made under Section 1 12, second paragraph. (Exhibit B, pages 6 and 7, see 

consecutive OA page numbers 2, 3) 

Musher had been considered as cited art under sectton 1 02. (Exhibit B, „ », *-C «■? 35 USC 

Section 1 03, Exhibit B. pg. 8) 

AU of Applicants ciaims 72 - 95 were found to be cove, under section 102, overMushe, (Exhibit 

B, page 7) 

AH of Applicant's isdssa.fa. clarms 72, 87, 91, and 95 were found to be unobvious over the 
cited an . Musher under 35 USC Secuon 103, as are then a.1 dependent claims. 5/23/03 (Exhibit 

B, page 8) 

MJt S/23/2003 - Conclusion: II ruin* 77-°* were fp unrt V W 

ii 1 1 " .in - ^.-^^^^imoiaa ^™™^**' *'* 

a r.H Trademark Office at this time. 
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10/7/05 - the Patent and Trademark reintroduced the same overcome reference to Musher with 
the intent to deceive Applicant. N.R. AH cited art [emphas is addedl had heen overcome bv 
Applicant prior to the sending of this Office Action . 
10/16/2008 - Non-Final Office Action - 

Objections to Specification - Applicant was required to cancel Applicant's patentable subject 
matter as a condition of the examination. (Exhibit B, page 13) 
• 35 U.S.C. Section 112, first paragraph - Applicant was also required by the Patent and 
Trademark Office to cancel Applicant's subject matter as a condition of the application 
; examination, (Exhibit B, page 14) which subject matter had been known to the PTO since 
8/1 8/2000, upon filing, and as early as 1994 in the Disclosure Document Program, and which had 
V r -already satisfied section 112. (Exhibit B, page 6). • ••• ■: 

7/9/2009 - Final Office Action - Applicant was again required to cancel applicant's patentable , 
subject matter. (Exhibit B, page 15) "• 
Applicant was again intentionally required by the Patent and Trademark Office to cancel 
Applicant's patentable subject matter as a condition of the examination, under 35 U.S.C. Section 
112, first paragraph, (Exhibit B, page 16) which subject matter had been known to the PTO since 
8/1 8/2000., upon filing, and as early as 1994, above, in the Disclosure Document Program, and 
which had already satisfied all the requirements of section 1 1 2. (Exhibit B, page 6). 

N. B. All cited art had been overcome by Applicant in the response to the Final Office Action 
of 3/9/2004. (See Exhibit B, pages 9, 10, i.e. all cited art had been withdrawn) 
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N.B. The Patent and Trademark Office failed to state when claims are allowable 707.07(j) and 
allow all claims 72 - 98, as required. (Exhibit B, pg. 9, 10) The Office Action of 10/7/05 was 
clearly prejudicial. The Patent and Trademark Office knowingly and willfully reinserted the 
reference to Musher, without any valid difference in argument, and denied allowance, when it is 
documented that Applicant had already overcome the reference to Musher under both 35 USC 
Section 1 02 and Section 1 03 . (Exhibit B, pages 7, 8) The Office continues to examine Applicant's 
claims as "composite support comprising two materials" instead of "composite material 
comprising two materials" without regard to Applicant's subject matter, as the Patent Office 
. knew in the record. (Exhibit B, pgs. 29 - 32) (Exhibit B, pg- 5 and other prior mentioned exhibits) 

1 - 

R B. Applicant had asked for assistance with the claims on 8/20/03 under MPEP 706.03(d) and 

707.070) (Exhibit B, og.ll) Applicant was told: 

"It is noted that applicant has requested help from the examiner. Beside the fact applicant 
either has had some experience prosecuting applications or has had experienced help, as, 
evidenced by the fairly accomplished communications, the Office provides help or makes 
suggestions relative to patentability, if the Office has discerned allowable subject matter. 
As of now, this has not been the case. 3/9/04 (Exhibit B, pg-12) 

Applicant submitted that as of the time it was the case, [emphasis added] Applicant tried to show 
that this "was the case" and again sent in Applicant' s disclosure documents, to the Patent and 
Trademark with evidence of Applicant's date of conception and reduction to practice of July 5, 
1994, Serial No. 357149, since Applicant's IDS, as filed, had been removed from Applicant's file. 
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(Exhibit B - pgs. 20, 21, 1) Applicant's documents showing date of conception and reduction to 
practice was again taken from Applicant's filed documents and returned to Applicant as 
"canceled." (Exhibit B, pg. 12A) Applicant had to Petition twice. 

Chan (6,177,110) was NOT prior art of Applicant. As stated by Examiner, Laskey (1566,329) 
"did not disclose a composite as a support." Van Duereiv s (Swiss 649, 1 97) tubular cookie sheath 
and an added filling had "parts/'' which could not be a candy support. Examiner admitted that 
Laskey did not disclose a composite as a support and Chan was not prior art. Musher, Tezuka, 
:Finnin and Jones, had all been considered (Exhibit B, pg. 3) and were not relied upon for the , 
rejection, (Exhibit B. pgs. 7 -8). There was no motivation to combine Van Duren with Laskey 
: who did not disclose a support, (agreed by Examiner) only a candy. "This was the case/'. ((Exhibit 
B,pg.l2B) 

Applicant furthermore was refused assistance with the claims on the basis of ^...applicant either 
has had some experience prosecuting applications or has had experienced help,...". (Exhibit B, pg- 
12) This was craftily determined by the Patent and Trademark Office upon Applicant's first 
response to the Office Action on the merits, [emphasis added] 

It is of Applicant's understanding that all applicants, whether they are represented, or pro se, are 
entitled to assistance under MPEP 706.03(d) and 707.07G). The Patent and Trademark Office did 
not assist Applicant with patentable subject matter but continued examination of the application 
with prej udice and intent to deceive Applicant. (Reinserted Musher with no genuine argument) 
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Assistance under these sections is given to licensed professionals/attorneys, as early as their 
response to the first Office Action on the merits. This can be seen on Public PAIR. 

It was also seen fit of the Office to intentionally change the words "patentable subject matter 55 of 
MPEP 707.07(j) to: "if the Office has discerned allowable subject matter" in order to deny 
Applicant assistance. 

The Patent and Trademark Office continued to knowingly manipulate Applicant's claims and send 
improper Office Actions based upon: 
, t , " * composite support' comprising two constituent materials/' ... 
or the.Office truncated the independent claims and rejected the claims based upon Musher. having 
two "constituent materials.'*' This is all on the record. 

The Patent and Trademark Office has unethically and continually worked to remove the limitation 
of "material" from Applicant's claims. The Patent and Trademark Office actually required 
Applicant to cancel Applicant's patentable subject matter under 35 U.S.C. 1 12 ? first paragraph. 
(Exhibit B > pg. 14) It is evident that this then would allow the Patent and Trademark Office to use 
3 5 U.S.C Section 1 02 against Applicant for "composite support" to then strip Applicant of which 
Applicant is entitled to by this very law. 

The Patent and Trademark Office has unethically manipulated 35 U.S.C, section 112, first 
paragraph, in order to unethically use 35 USC Section 102 of the law to deny Applicant a patent. 
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The Office specifically stated that Applicant's subject matter of "a composite" was understood 
and "said so." [emphasis added] 

"In fact, since the edible support is disclosed as being a composite, how can it be 
homogenous?" (Underscore written by Examiner!) 5/23/03 (Exhibit B, pg. 5) 
This is the denial of a fair and unbiased examination. Applicant submits that this serious misuse of 
the law and is blatant intent to defraud Applicant, which is all well documented. Prejudice is truly 
at the heart of this examination and the examination of its divisional applications. 

In these many pages, Applicant has only provided the tip of the ice berg of evidence of prejudice , 
- directed toward Applicant, including objections and rejections that would never have been sent to , 

v - k licensed professional. ' : . , . , > ; - ; 

Applicant had paid for and was denied the right to a fair and unbiased examination of Applicant' s 
■ patent application under the law, which the Patent and Trademark Office willfully undertook and 
determined was enabled and definite under 35 USC Section 1 12, first and second paragraphs. 
(Exhibit B. page 6) 

Applicant respectfully submits that the examination of Applicant's application 09/641 ,410 is 
wrought with prejudice. Applicant respectfully requests that Applicant be given the opportunity to 
amend the claims of this application in a new and unbiased non-final Office Action and that the 
claims be allowed for the full term allowed of 20 years, as the claims are both novel under 35 
U.S.C. Section 102, which are also unobvious under U.S.C. Section 103 over all cited art and 
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their cornbinations. 
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means/support^nd to modify Ret. N and provide self-supporting capability for its art 



Page 7 



recognized and applicants intended function would therefore have been obvious. 

Any inquiry concerning this communication from the examiner should be directed 
to Steven Weinstein whose telephone number is 703-308-0650. The examiner can 
generally be reached on Monday-Friday 7:00am to 3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 703-308-3959. The fax phone numbers for 
the organization where this is assigned are 703-872-9310 for regular communications 
and 703-872-931 1 for After Fina! communications. ^ 

Any inquiry of a general nature or relating to the status of this Application should 
be directed to the receptionist whose telephone number is 703-308-^661 



S. Weinstein/mn 
May 6, 2003 



STEVE WINSTON 
PRIMARY EXAMINER 
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